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SALTZ BROTHERS VS. LEWIS SALTZ AND THOMAS SALTZ. 


A-l United States Court of Appeals for the 

District of Columbia 

Endorsed: United States Court of Appeals for the Dis¬ 
trict of Columbia, Filed Jul 12 1940 Joseph W. Stewart, 
Clerk. 

7700 April Term, 1940. 

Saltz Brothers, Incorporated, Appellant , 


v. 


Lewis Saltz and S. Thomas Saltz, Appellees 
Memorandum and Order 


On June 25, 1940, the appellant filed herein a motion to 
have the record in No. 6752, Lewis Saltz and S. Thomas 
Saltz, appellants v. Saltz Brothers, Incorporated, made a 
part of the record on the present appeal, to which motion 
appellees consent. 

It appears that in No. 6752 this Court affirmed the de¬ 
cree of the District Court. Following the affirmance, an 
accounting was had before the auditor in the same cause. 
Exceptions to the auditor’s findings were overruled and the 
auditor’s report confirmed, and the present appeal was 
taken from the order of confirmation. 

It is, therefore, ordered that the record in No. 6752 be, 
and it is hereby, made part of the record on the present 
appeal, and that in printing the record herein, the printer 
incorporate copies of the printed record filed in No. 6752. 


Dated July 12, 1940. 

Per Curiam. 

A true Copy, 

Test: 

JOSEPH W. STEWART 


(Seal) Clerk of the United States Court of Appeals 
for the District of Columbia 





United States Court of Appeals for the 
District of Columbia 


a. Supreme Court of the District of Columbia. 

Equity Xo. 59594 

Saltz Brothers, Incorporated, a corporation, Plaintiff , 

vs. 

Lewis Saltz, and S. Thomas Saltz, Defendants. 

United States of America, 

District of Columbia , ss: 

BE IT REMEMBERED, Tint in the Supreme Court of the 
District of Columbia, at the City of Washington, 
in said District, at the times hereinafter mentioned, 
the following papers were filed and proceedings 
had, in the above-entitled cause, to wit:— 

1 Filed September 27, 1935 

In the Supreme Court of the District of Columbia 
Holding an Equity Court 
Equity Xo. 59594 

Saltz Brothers, Incorporated, a corporation, Plaintiff , 

v. 

Lewis Saltz, and S. Thomas Saltz, Defendants. 

Bill of Complaint for Injunction and Accounting 

The plaintiff, Saltz Brothers, Incorporated, a corpora¬ 
tion respectfully shows: 

1: Plaintiff is a corporation duly organized and existing 
under and by virtue of the laws of the State of Connecticut, 
and files this bill in its own right. 

2: The defendants Lewis Saltz and S. Thomas Saltz are 
of lawful age, citizens of the United States and residents 
of the District of Columbia, and are sued in their own right. 

3: The plaintiff corporation was organized and incorpo¬ 
rated under and by virtue of the laws of the State of Con¬ 
necticut on, to wit, the seventeenth day of July, 1929, and 


2 


LEWIS SALTZ AND S. THOMAS SALTZ VS. SALTZ BROS. 


from thence hitherto has been and now is in existence, as a 
body corporate. Its principal office is located in the 
2 town of New Haven, State of Connecticut, and the na¬ 
ture of its principal business is conducting a retail 
business in men’s clothing and furnishings. Its authorized 
capital stock is one hundred and fifty thousand dollars 
($150,000.00) of common stock divided into one thousand 
five hundred (1500) shares of the par value of one hun¬ 
dred dollars ($100.00) each, and two hundred and fifty 
(250) shares of preferred stock of the par value of one 
hundred dollars ($100.00) each, six per cent, cumulative, 
non-voting. The total outstanding stock of plaintiff is eight 
hundred and thirty-five (835) shares of common stock, of 
the par value of one hundred ($100.00) per share, fully 
paid, and two hundred (200) shares of preferred stock, of 
the par value of one hundred dollars ($100.00) per share, 
fully paid. Said outstanding common stock is held, ac¬ 
cording to plaintiff’s stock records, as follows: 


A. J. Kellenberg 
D. T. Langroek 

Langrock Clothing Company Inc. 
A. E. Rubington 
Lewis Saltz 
S. Thomas Saltz 


1 share 
523 shares 
35 shares 
share 
shares 
shares. 


1 

137V> 

137% 


All of said stock standing in the names of the defendants 
Lewis Saltz and S. Thomas Saltz was by them deposited as 
security to certain indebtedness due by them to said D. T. 
Langrock, and because of the failure of said defendants to 
pay said indebtedness said stock so deposited as collateral 
has been forfeited to said D. T. Langrock and is now 
claimed by him. 

4: The bylaws of plaintiff corporation, as adopted by it 
at its first stockholders’ meeting, the twenty-seventh day 
of July, 1929, and thereafter amended, provide, 
3 among other things, as follows: 

“Article III 
Stockholders’ Meetings 

“Section 1. Place of meeting. All meetings of the stock¬ 
holders of the corporation for the election of directors shall 
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be held at the office of the corporation at New Haven, Con¬ 
necticut, * * *. 

4 ‘Section 2. Annual Meetings. The annual meeting of 
the stockholders of the corporation for the election of di¬ 
rectors and for the transaction of such other business as 
may properly come before the meeting shall, after the year 
1929, be held at the principal office of the corporation in 
New Haven, Connecticut, at two o’clock in the afternoon 
on a date within thirtv davs after the thirtv-first dav of 
July in each year, * * *. Such date to be fixed by the Presi¬ 
dent of the corporation and notice of the date of such 
meeting to be mailed to each stockholder. If the election 
of directors shall not be held on the day designated herein 
for any annual meeting, the Board of Directors shall cause 

the election to be held as soon thereafter as conveniently 

•> 

mav be. At such meeting the stockholders mav elect the 
directors and transact other business with the same force 

and effect as at an annual meeting dulv called and held. 

# # * 

“Section 4. Notice of Meetings. Except as otherwise 
provided by statute in respect of notices of meetings of 
stockholders * * *, notice of each meeting of the stockhold¬ 
ers, whether annual or special, shall, at least ten days be¬ 
fore the day on which the meeting is to be held, be given to 
each stockholder of record of the corporation entitled to 
vote at each meeting bv delivering a written or 
4 printed notice thereof to him personally or by post¬ 
ing such notice in a postage prepaid envelope ad¬ 
dressed to him at his post office address as it appears on 
the stock books of the corporation, or if no such address 
appears upon stock books, at his address, if any, last known 
to the Secretary of the corporation. * * * Every notice 
of a meeting of stockholders, besides stating the time and 
place of meeting, shall state briefly the objects thereof. * * * 

“Section 5. Quorum. At all meetings of the stockhold¬ 
ers of the corporation, a majority in interest of the stock¬ 
holders of the corporation entitled to vote shall be present 
in person or by proxy to constitute a quorum for the trans¬ 
action of business. * * * 

“Section 8. Voting. At each meeting of the stockhold¬ 
ers, every stockholder having the right to vote shall be en- 
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titled to one vote for each share of voting stock of the cor¬ 
poration held by him and registered in his name on the 
books of the corporation at the time of such meeting. 
After the first election of directors, no share of the voting 
stock of the corporation which has been transferred on the 
books of the corporation within twenty days next preced¬ 
ing. shall be voted on at any election of directors. * * * 
The vote on stock of the corporation entitled to vote may 
be' given by the stockholder entitled thereto in person or by 
his proxy appointed by an instrument in writing, sub¬ 
scribed bv such stockholder or bv his attornev, thereunto 
authorized, and delivered to the secretary of the meeting; 
provided, however, that no proxy shall be voted on after 
one vear from its date. At all meetings of the stockholders, 
all matters * * * shall be decided by the vote of a 

majority in interest of the stockholder: of the corporation 
present in person or bv proxv, a quorum being pres¬ 
ent. * * * 

5 “Section 9. List of Stockholders. It shall be the 
duty of the Secretary or other officer of the corpora¬ 
tion who shall have charge of the stock ledger to prepare 
and make, at least ten days before every election, a com¬ 
plete list of stockholders entitled to vote, arranged in alpha¬ 
betical order. Such list shall be open at the place where 
said election is to be held, for said ten days, to the examina¬ 
tion of any stockholder, and shall be produced and kept at 
the time and place of the election during the whole time 
thereof, and subject to the inspection of any stockholder 
who may be present. Upon the neglect or refusal of the 
directors to produce such list at any election, they shall be 
ineligible to any office at such election. The original or 
duplicate stock ledger shall be the only evidence as to who 
are the stockholders entitled to examine such list, or the 
books of the corporation, or to vote in person or by proxy, 
at such election. 

“Article IV 
Board of Directors 

“Section 1. General Powers of the Board of Directors. 
The corporate powers and the general management of the 
affairs, business and property of the corporation, subject 
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only to the restrictions imposed by law, by the Certificate 
of Incorporation, and by these by-laws shall be exercised 
by the Board of Directors 

“Section 2. Special Powers of the Board of Directors. 
Without in any way prejudicing or limiting the general 
powers of the Board of Directors, said Board shall have 
and exercise the following specific powers: * * * 

“(f) To appoint or employ and remove, suspend or dis¬ 
charge such subordinate officers, agents, factors and em¬ 
ployees of the corporation as the Board may deem neces¬ 
sary from time to time, and to determine and fix 
6 their duties, and increase and decrease their re¬ 
muneration as and when so deemed advisable by 
the Board. * * * 

“Section 3. Number, Term of Office and Qualifications. 
The number of directors shall be five. The directors shall 
be elected annually and each director shall continue in 
office until his successor shall have been elected and quali¬ 
fied, * * *. 

“Section 4. Election of Directors. At each meeting of 
the stockholders for the election of directors at which a 
quorum is present, the persons receiving the greatest num¬ 
ber of votes shall be the directors. Such election shall be 

by ballot. # * * 

# # * 

“Section 9. First Meeting. Immediately upon the ad¬ 
journment of each annual election of directors the Board of 
Directors shall meet for the purpose of organization and 
the transaction of other business at the place where said 
election of directors was held. Notice of such meeting need 

not be given. * * • 

* # * 

“Section 12. Quorum and Manner of Acting. A ma¬ 
jority of the directors in office at the time of any regular 
or special meeting of the Board of Directors shall be pres¬ 
ent in person at such meeting in order to constitute a 
quorum for the transaction of business at such meeting 
and * * # the act of a majority of the directors present 
at any such meeting, at which a quorum is present, shall be 
the act of the Board of Directors. In the absence of a 
quorum, a majority of the directors present may adjourn 
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the meeting from time to time until a quorum is in atten¬ 
dance. Notice of adjourned meetings must be given. The 

directors shall act only as a board and the individual di- 

% 

rectors shall have no power as such. * * * 

“ARTICLE V 

7 OFFICERS 

“Section 1. Officers. The officers of the corporation 
shall be a President, a Vice-President, a Secretary and 
a Treasurer, and such other officers as may be appointed in 
accordance with the provisions of Section 3 of this Article. 
One person may hold any two of said offices. 

“Section 2. Election, Term of Office and Qualification. 
The officers of the corporation shall be chosen annually by 
the Board of Directors. Each officer, except such officers 
as may be appointed in accordance with the provisions of 
Section 3 of this Article, shall hold his office until his suc¬ 
cessor shall have been duly chosen and qualified, or until 
his death or until he shall resign or shall have been re¬ 
moved in the manner hereinafter provided. The President, 
and the Vice-president specified in Section 1 of this Ar¬ 
ticle shall respectively be and remain directors of the cor¬ 
poration. 

“Section 3. Subordinate Officers. The Board of Direc¬ 
tors may appoint such other officers, committees or agents 
as the business of the corporation may require, including 
a General Manager, one or more additional Vice-Presi¬ 
dents (who need not be directors of the corporation), one 
or more Assistant Treasurers, and one or more Assistant 
Secretaries, each of them shall hold office for such period, 
have such authority and perform such duties as are pro¬ 
vided in these by-laws or as the Board of Directors may 
from time to time determine by resolution duly adopted. 
The Board of Directors may delegate to any officer or com- 
riiittee the power to appoint any such subordinate officers, 
committees or agents. * • * 

“Section 6. The President. The President shall be the 
chief executive officer of the corporation and shall have gen¬ 
eral supervision over the business of the corporation 

8 and over its several officers, subject, however, to the 
control of the Board of Directors. * * # 
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“Section 8. The Secretary. The Secretary shall be 
sworn to the faithful discharge of his duty. lie shall * * * 

“(b) See that all notices are duly given in accordance 
with the provisions of these by-laws or as required by law. 

“ARTICLE VI 

CONTRACTS, CHECKS, DRAFTS, BANK 
ACCOUNTS, ETC. 

# # # 

“Section 5. General and Special Bank Accounts. The 
Board of Directors may from time to time authorize the 
opening and keeping wieli such banks, trust companies or 
other depositories as the Board of Directors may select, of 
general and special bank accounts, and may make such spe¬ 
cial rules and regulations with respect thereto, not incon¬ 
sistent with the provisions of these by-laws, as they may 
deem expedient. 

“ARTICLE VII. 

SHARES OF CAPITAL STOCK, THEIR TRANSFER, 
EXAMINATION OF BOOKS BY STOCKHOLDERS. 

# # # 

“Section 2. Transfer of Stock. Transfer of shares of 
the stock of the corporation shall be made only on the books 
of the corporation by the holder thereof, or by his attorney 
thereunto authorized by a power of attorney duly executed 
and filed with the Secretary of the corporation, or its trans¬ 
fer agents, if any, and on surrender of the certificate or 
certificates for such shares. A person in whose name shares 
of stock stand on the books of the corporation shall be 
deemed the absolute owner thereof as regards the corpora¬ 
tion. * # # ” 

5: Thereafter, at a meeting of the directors of 
9 plaintiff corporation, held in New Haven, Connecti¬ 
cut, on the twenty-ninth day of July, 1929, pursuant 
to a call and waiver of notice of meeting signed by all of 
the then directors of plaintiff corporation, all of whom 
were present at said meeting and participated therein, the 
following corporate action was taken: 

“It was voted that the corporation employ Lewis Saltz 
and S. Thomas Saltz for a period of five years to manage 
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the retail establishment of the business to be conducted by 
thb corporation in the District of Columbia; the compen¬ 
sation of said Lewis Saltz and S. Thomas Saltz to be as 
follows: For the first year of the business (said first year 
to begin upon the opening of the store) the said Lewis Saltz 
and S. Thomas Saltz are to receive Five Thousand ($5000) 
Dollars each, which payment is to be made either weekly, 
semi-monthly or in monthly periods, as said Lewis Saltz 
and S. Thomas Saltz may desire; from and after the first 
year of the business said Lewis Saltz and S. Thomas Saltz 
are to receive a drawing account of Thirty-seven Hundred 
Fifty ($3750) Dollars each, payable at such times as they 
may desire: following the first year period, if the net sales 
of the business shall exceed the sum of One Hundred Fifty 
Thousand ($150,000) Dollars then said Lewis Saltz and 
S. Thomas Saltz shall each receive from the company, in 
addition to the drawing account, herein provided, a sum 
equivalent to two and one-half (2 1 /*:) per cent of the net 
sales in excess of One Hundred Fifty Thousand ($150,000) 
Dollars; net sales shall be construed to mean all gross 
amount of sales deducting from the same all returned sales; 
said payment to said Lewis Saltz and S. Thomas Saltz of 
two and one-half (2V*;) per cent each of the business in ex¬ 
cess of One Hundred Fifty Thousand ($150,000) Dol- 
10 lars shall be payable only and in the event that the 
business of the corporation at the end of the fiscal 
year shows a ten (10 ( A) per cent profit on the capital in¬ 
vested, settlement to be made semi-annually: said two and 
one-half per cent shall apply only up to a maximum of net 
business of Five Hundred Thousand ($500,000) Dollars; 
in determining said net profits all local and federal taxes 
shall be considered as an expense item of the business.’’ 

Said retail store of plaintiff was established at No. 1341 
F Street, Northwest, Washington, D. C., and was opened 
for business on, to wit, October 1, 1929, under the manage¬ 
ment of defendants. 

6: At a special meeting of the Board of Directors of the 
plaintiff corporation, held in New Haven, Connecticut, on 
the fourth day of March, 1931, pursuant to waiver of notice 
of meeting, at which meeting all the then directors of plain¬ 
tiff corporation were present and participating, the draw- 
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ing account of S. Thomas Saltz and Lewis Saltz was in¬ 
creased from $3,750.00 each per year to $5,200.00 each per 

vear. 

•> 

7: Said employment of defendants by plaintiff, for the 
term of five years, to begin upon the opening of said store, 
expired by its terms on, to wit, October 1, 1934. No exten¬ 
sion or renewal of said contract has been had between 
plaintiff and said defendants, and no other agreement has 
been made between plaintiff and said defendants for the 
continuation of the employment of defendants by plaintiff 
in the conduct of its said business. Nevertheless, said de¬ 
fendants have continued to hold possession of said store, 
and to hold themselves out as conducting the business of 
plaintiff in said store, and they have refused, and continue 
to refuse, to deliver to plaintiff the custody and control of 
its said business, or to turn over to plaintiff and its officers 
and representatives any of plaintiff’s property in said store 
now in the physical custody of defendants, although 
11 such possession by defendants is absolutely without 
authority from plaintiff, the owner of said business, 
and although plaintiff has made repeated requests and de¬ 
mands upon said defendants so to turn over said business 
and property to it. 

8: Plaintiff corporation in the conduct of its said busi¬ 
ness, during the period of its employment of defendants, 
selected and authorized certain depositories for its funds 
derived from its said business, and authorized and main¬ 
tained in said depositories a regular account in which 
should be deposited all collections from its said business, 
to be disbursed only by check of plaintiff countersigned by 
its Treasurer or Assistant Treasurer; plaintiff further au¬ 
thorized and maintained a special bank account, from which 
should be paid weekly salaries and current expenses of said 
business, funds to be withdrawn from said account by check 
drawn by either of said defendants, without countersigna¬ 
ture; a weekly report of such expenses and salaries was 
to be sent by said employees to the office of plaintiff in New 
Haven, Connecticut, and the authorized amount of such 
expenses re-deposited in said special account by counter¬ 
signed check drawn upon said regular account. All other 
disbursements of plaintiff’s funds were to be made only by 
such countersigned checks upon said regular account. 
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9: During the term of employment of said defendants, 
which employment terminated as aforesaid on, to wit, Oc¬ 
tober 1, 1934, it became and was the duty of said defen¬ 
dants, as such employees managing the retail business of 
plaintiff, to comply with and carry out the instructions of 
the Board of Directors and the officers of plaintiff corpora¬ 
tion in regard to the conduct of said business, including the 
purchase of merchandise for said business, the keeping of 
budget systems and perpetual inventories of stock 
12 and proper methods of accounting, the payment of 
i accounts, and the making of detailed and accurate 
reports of the plaintiff’s business, as directed and required 
by said Board of Directors; and particularly to deposit the 
funds of plaintiff corporation from the conduct of said 
business in the regular depositories selected and authorized 
by said Board of Directors and to withdraw funds from 
such depositories only as authorized by said Board of Di¬ 
rectors. 

10: Notwithstanding their said dutv, and totally in des- 
regard thereof, said defendants, and each of them, failed, 
neglected and refused to carry out instructions of said 
Board of Directors and said officers of plaintiff, in regard 
to the conduct of said business; they failed and refused to 
confer with the Board of Directors regarding purchases of 
merchandise for said business and to obtain authority from 
said Board of Directors before making such purchases; 
they purchased large amounts of merchandise without any 
authorization whatsoever from said Board of Directors or 
officers of plaintiff; they failed and refused to keep records 
of merchandise sold and stock on hand as directed by said 
Board of Directors, and to keep budget systems and per¬ 
petual inventories of stock, and to keep proper systems of 
accounting; they failed and refused to make to said Board 
of Directors detailed and accurate reports of the conduct 
of plaintiff’s business, and to furnish to plaintiff copies of 
correspondence conducted by them in connection with said 
business; they failed and refused to carry out instructions 
of said Board of Directors as to payment of creditors of 
plaintiff; they assumed to decide on the policies for the 
operation of plaintiff’s said business, without approval or 
direction of said Board of Directors, and to purport to con- 
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duct plaintiff’s said business without supervision and with- 
i out regard to such approval or direction; they failed and 
refused to deposit in the regular depositories author- 

13 ized by said Board of Directors the funds received 

l by them from the conduct of plaintiff’s said business, 

and to withdraw said funds only in accordance with the 
! procedure authorized by said Board of Directors; they 
withdrew from the funds of plaintiff large amounts for al¬ 
leged traveling expenses, incurred entirely without author¬ 
ity or permission of said Board of Directors, and entirely 
without any accounting of such funds expended and witli- 
i out any refund of any unexpended portion of such funds 
withdrawn. 

! 11: Since the termination of said employment, defen¬ 

dants have wrongfully continued to withhold from plaintiff 
the possession of its said business, as hereinbefore set out; 

i thev have failed and refused to obtain authoritv for the 
•> * 

purchase of merchandise for said business; they have pur¬ 
chased large stocks of merchandise on credit in the name of 
plaintiff and incurred large amounts of indebtedness in 
the name of plaintiff with no authority therefor; thereby 
impairing and endangering the credit standing of plaintiff; 
they have continued to purport to conduct plaintiff’s said 
business without any supervision by plaintiff and without 
regard to its approval or direction; they have failed and 
refused to deposit in said regular bank account the collec- 
I tions from plaintiff’s said business, but have deposited such 
collections in said special account, and have withdrawn said 
funds at their own will and without any signature or coun¬ 
tersignature by plaintiff’s officers and without any author¬ 
ity from plaintiff or its Board of Directors or officers so to 
do; they have withdrawn from plaintiff’s said funds and 
applied to their own account large sums of money claimed 
to be due them on account of the so-called “bonus”, not 
§ i rightfullv earned under the terms of said resolution of the 
Board of Directors providing therefor; they have abso¬ 
lutely refused to be governed in any way by plain- 

14 tiff or its directors, officers or representatives, in 

1 i the conduct of plaintiff’s business; and have forcibly 

i prevented the officers and representatives of plaintiff from 
l i having access to plaintiff’s said store. 

I 
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12: On the thirty-first clay of An crust, 1935, the annual 
meeting of the stockholders of plaintiff was held at its office 
in New Haven, Connecticut, pursuant to notice given to all 
stockholders of record on the twenty-first day of August, 
1935, by A. E. Rubington, Secretary of plaintiff corpora¬ 
tion; said notice stated the time and place of said meeting 
and the object thereof. At said meeting there were pres¬ 
ent in person a stockholder holding one share of the com¬ 
mon stock of plaintiff, and by proxies in writing, signed by 
the respective stockholders and dated within one year prior 
to the date of said meeting, five hundred and fifty-eight 
shares of said common stock, or a total of five hundred and 
fifty-nine shares of said stock out of a total issued and out¬ 
standing stock of eight hundred and thirty-five shares. All 
of said shares so presented were registered upon the books 
of the corporation and upon the stock ledger thereof in the 
names of the respective stockholders so presenting them, 
and had been transferred to the holders thereof more than 
twenty days prior to said meeting. More than ten days 
prior to said meeting, there was prepared a complete list 
of the stockholders entitled to vote, arranged in alphabeti¬ 
cal order, and said list was open at said office of plaintiff 
for said period of more than ten days, and was produced 
and kept at the time and place of said meeting, during the 
whole time thereof, subject to the inspection of any stock¬ 
holder present. Said stockholders’ meeting by ballot elected 
a board of directors consisting of Abe E. Rubington, A. J. 
Kellenberg, D. T. Langrock, S. Thomas Saltz and C. F. 
Emery, said persons having received the greatest number 
of votes. 

13: Immediately upon the adjournment of said an- 
15 nual stockholders’ meeting, and on said thirty-first 
day of August, 1935, a meeting of said Board of Di¬ 
rectors of plaintiff was held at said office of plaintiff, at 
which meeting no quorum was present for the transaction 
of business; said meeting thereupon adjourned until Mon¬ 
day, September 23, 1935. Notice of said adjourned meet¬ 
ing was given by the President and Secretary of plaintiff 
corporation to all said directors. Said adjourned first meet¬ 
ing of said Board of Directors was held at the office of 
plaintiff, in New Haven, Connecticut, on the twenty-third 
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day of September, 1935, being the first meeting of the Board 
of Directors elected at said annual stockholders’ meeting. 
A majority of the directors so elected and in office was pres¬ 
ent. Said Board of Directors thereupon elected by unani¬ 
mous vote the following officers of plaintiff corporation: 
D. T. Langrock, President; A. J. Kellenberg, Vice-Presi¬ 
dent; A. E. Rubington, Secretary; D. T. Langrock, Treas¬ 
urer; C. F. Emery, Assistant Secretary and Assistant 
Treasurer. 

Upon motion duly made and seconded, said Board of 
Directors thereupon adopted the following resolutions: 

“RESOLVED: That the withdrawal of funds of Saltz 
Brothers, Inc., from its depositories, whether identified 
as a regular or special account or otherwise, shall be by 
check only, signed in the name of this Corporation, by its 
Treasurer or by its Assistant Treasurer and counter-signed 
by the Vice President or Secretary, and no other signatures 
are to be recognized. 

“RESOLVED: That the President be and he is hereby 
authorized to select or hire a store manager for the store 
at Washington, D. C. at a salary not to exceed $5,000. per 
year, said manager to be bonded under the sum of not less 
than $10,000 by a security bond made payable to the Cor¬ 
poration. 

“RESOLVED: That the President be and he is 
16 hereby authorized and instructed to dispense with 
any and all employees, when in his opinion it is for 
the best interests of the Corporation to do so and he is 
hereby authorized to hire any person or persons necessary 
in his opinion to successfully carry on the business of the 
Corporation. 

“RESOLVED: That the President should proceed to 
Washington immediately and take complete personal 
charge of the management and affairs of the Washington 
store of Salt Brothers, Inc., until such time as he is able 
to select a competent manager and other competent em¬ 
ployees to handle the affairs of the Washington store of 
Saltz Brothers, Inc.” 

14: Plaintiff avers that the fall season, now opening, is 
the most important and most profitable season of the year 
in the retail clothing trade; that approximately sixty per 
cent, of the annual business in said trade will be done in 



14 LEWIS SALTZ AND S. THOMAS SALTZ VS. SALTZ BROS. 


the months of October, November and December; and that 
unless plaintiff may immediately regain possession of its 
said business, it will lose entirely the benefit of said profit¬ 
able trade. 

15: Plaintiff further avers that the acts and omissions of 
defendants herein complained of amount to fraud upon the 
rights of plaintiff, and constitute a breach of legal and 
equitable duty, trust and confidence reposed in defendants 
by plaintiff in its said employment of them, and by means 
of such fraud defendants seek to take undue advantage of 
plaintiff and its rights; that said acts of said defendants, 
and each of them, with respect to plaintiff’s property, con¬ 
stitute a continuing trespass, and by reason of such tres¬ 
pass plaintiff has suffered great injury and damage. Plain¬ 
tiff further avers that it is entitled to have the custody and 
possession of its own business, wrongfully withhold 
17 from it by defendants, and that it is entitled to the 
aid of a court of equity, to the end that defendants, 
and each of them, may be restrained and enjoined, pendente 
life and permanently, from unlawfully, fraudulently and 
forcibly holding said business and property from plaintiff. 

16: Plaintiff is informed and believes and therefore avers 
that neither of the defendants is financially able to respond 
in damages in event plaintiff should obtain, in a suit at 
law, a judgment against them or either of them for dam¬ 
ages growing out of their forcible, fraudulent and unlaw¬ 
ful withholding of plaintiff’s business and property; that 
unless this Honorable Court shall extend to plaintiff the 
relief herein prayed, plaintiff is without remedy against 
defendants and will suffer irreparable injury. 

17: Plaintiff further avers that by said unauthorized acts 
of said defendants, and each of them,; the credit of plaintiff 
is jeopardized and impaired, and plaintiff is threatened 
with immediate and great financial loss and embarrass¬ 
ment, and with great loss of business, and unless said de¬ 
fendants be restrained and enjoined as herein prayed, 
plaintiff will suffer immediate and irreparable loss, injury 
and damage. 

1 Wherefore, the premises considered, plaintiff prays: 

1: That process may issue to the defendants, and each of 
them, commanding them to appear herein and answer the 
exigencies of this bill of complaint. 
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2: That a rule to show cause issue herein, directed to the 
defendants, and each of them, commanding and requiring 
them, and each of them, to appear on a day to be therein 
named, and show cause, if any tiiey have, why they should 
not be restrained and enjoined, pendente lite, from conduct¬ 
ing or attempting to conduct said business of plain- 

18 tiff in said premises No. 1341 F Street, Northwest, 
Washington, 1). 0., and from interfering with said 

business of plaintiff conducted at said store, and from tak¬ 
ing into their possession or removing from said store or 
from the possession of plaintiff any of the moneys, mer¬ 
chandise, books, records, or other property of plaintiff, and 
from withdrawing or attempting to withdraw from any of 
the bank accounts of plaintiff any of the moneys on deposit 
therein. 

3: That a preliminary injunction may issue herein, re¬ 
straining said defendants, and each of them, pendente lite, 
from further conducting or attempting to conduct said 
business of plaintiff, and from interfering with said busi¬ 
ness of plaintiff, and from taking into their possession or 
removing from said store or from the possession of plain¬ 
tiff any of the moneys, merchandise, books, records or other 
property of plaintiff, and from withdrawing or attempting 
to withdraw from any of the bank accounts of plaintiff 
any of the moneys on deposit therein. 

4: That upon final hearing of this cause said injunction 
may be made permanent. 

5: That defendants and each of them may be required to 
account for all funds of plaintiff expended by them for 
their personal use or otherwise by them misapplied to the 
detriment of plaintiff. 

6: That defendants, and each of them, may be required 
to render a true and complete accounting of their conduct 
and purported conduct of the business of plaintiff since, to 
wit, October 1, 1934. 

7: That upon final hearing of this cause, a money decree 
mav be entered herein against said defendants, and each 
of them, for such amounts as shall be shown by said ac¬ 
counting to be due from defendants to plaintiff, and 

19 that plaintiff may have execution therefor as at law. 

8: And that plaintiff may have such other and fur- 
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ther relief as the nature of the case may require and to the 
Court may seem meet and proper. 

SALTZ BROTHERS, INCORPORATED, 
a corporation, 

By D. T. LANGROCK 
President. 

OLCOTT, PAUL & HAVENS 
Bv CHARLES B. McINNIS 
JOHN E. LASKEY 

Attorneys for Plaintiff 

District of Columbia, ss: 

D. T. Langrock, being first duly sworn, upon oath de¬ 
poses and says: 

That he is President of Saltz Brothers, Incorporated, a 
corporation, plaintiff herein; that he has read the foregoing 
bill of complaint by it subscribed by him as its President, 
and knows the contents thereof; that he is duly authorized 
to sign and verify said bill of complaint on behalf of said 
plaintiff corporation, and that he verily believes the facts 
stated in said bill of complaint to be true. 

20 D T LANGROCK 

Subscribed and sworn to before me this 26th day of Sep¬ 
tember, 1935. 

MABEL E ASHLEY 

Notary Public D. C. 
(Notarial Seal) 


Memorandum 

SEPTEMBER 27, 1935 
Rule to show cause issued. 

21 Joint and Several Answer to the Bill of Complaint 
for Injunction and Accounting and the Rule to Show 
Cause Issued Thereon. 

Filed October 11, 1935 

##•••# 

The defendants, Lewis Saltz and S. Thomas Saltz, by 
protestation, not confessing or admitting as true the vari- 
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ous allegations of said bill, for answer to so much and such 
parts thereof as they are advised it is necessary for them 
to answer, make answer thereto, and to the rule to show 
cause issued thereon, and respectfully show: 

1. Defendants deny that the plaintiff is a corporation 
duly organized and existing under and by virtue of the 
laws of the State of Connecticut, or that it files this bill 
in its own right. Defendants aver that on, to wit, the 26tli 

day of December, 1933, the corporate rights and 

22 franchises of the plaintiff were forfeited under the 
provisions of Sections 21 and 22 of the corporation 

laws of the State of Connecticut, because of its default to 
file annual reports. Defendants further aver that these 
proceedings were instituted and the bill filed herein by one 
D. T. Langrock, claiming to be President of the said cor¬ 
poration, without any authority from the Board of Direc¬ 
tors to so do, and so far as these defendants are informed, 
no such action has been authorized or directed by the Board 
of Directors of the said Saltz Brothers, Incorporated, and 
that the said D. T. Langrock, who signed said bill as Presi¬ 
dent of said plaintiff, is not the President of same. 

2. Defendants admit that they are of lawful age, citizens 
of the United States, and residents of the District of Colum¬ 
bia, but deny that the plaintiff’s bill as exhibited against 
them concerns these defendants solely in their own right, 
but aver and say that said bill in respect to the allegations 
contained therein and the relief prayed for, concerns and 
affects them not only in their own right, but as officers, di¬ 
rectors and stockholders of the plaintiff, if the plaintiff be 
adjudged to be a corporation and capable of bringing this 
suit, or as copartners if it is held that the plaintiff is a 
copartnership. 

3. Defendants admit that the plaintiff was organized and 

incorporated under and by virtue of the laws of the 

23 State of Connecticut on, to wit, the 17th day of July, 
1929, but denv that it has been from thence hitherto 

and now is in existence as a body corporate. Defendants 
aver that on, to wit, the 26th day of December, 1933, that 
the corporate rights and franchises of the plaintiff were 
forfeited by the authorities of the State of Connecticut, as 
set forth in paragraph one of this answer. Defendants 
admit that the principal statutory office of the said pur- 
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ported corporation was located in the Town of New Haven, 
State of Connecticut, and that the nature of its principal 
business is the conduct of a retail business of men’s cloth¬ 
ing and furnishings; they aver, however, that all of its as¬ 
sets, consisting of stock in trade, accounts receivable, cash 
on hand and in banks, fixtures and paraphernalia of trade, 
have been for many years past and are now within the said 
City of Washington, District of Columbia, in a retail store 
conducted by it at 1341 F Street, Northwest. They deny 
that the authorized capital stock of said corporation is 
$150,000.00, of common stock, divided into 1500 shares of 
the par value of $100.00 each, but aver that the entire au¬ 
thorized capital stock of said plaintiff is $125,000.00, di¬ 
vided into 1,000 shares of common stock of the par value 
of $100.00 each, and 250 shares of six per cent cumulative 
non-voting preferred stock of the par value of $100.00 each, 
and that there is now outstanding 835 shares of said com- 
nion stock aggregating a total outstanding common issue 
of $83,500.00, and 57 shares of preferred stock of the par 
value of $100.00 each, aggregating a total outstand- 
24 ing preferred stock issue of $5,700.00. They deny 
that the said outstanding common stock is held either 
in fact or according to the plaintiff’s stock records as 
claimed by said plaintiff. They aver that 35 shares of 
common stock of said Saltz Brothers, Incorporated, the is¬ 
suance of which has never been authorized by the Board of 
Directors of said purported plaintiff, are held by W. Sturs- 
berg Schell & Co., as security for a loan owing to it by the 
Langrock Clothing Company, and that the remaining 800 
shares of common stock, which were properly issued and 
authorized, are held as follows: 

D. T. Langrock 

(or his nominees) 400 shares 

Lewis Saltz 200 shares 

S. Thomas Saltz 200 shares, 

which gives the defendants equal voting control with the 
said D. T. Langrock, the other real stockholder of the said 
plaintiff. They admit that all of the said stock owned by 
them was by them deposited as security for a certain in¬ 
debtedness due by them to the said D. T. Langrock, but 
deny that the said stock so deposited as collateral has been 
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forfeited to the said D. T. Langrock, or that he lias any 
right to declare such a forfeiture. 

4. They believe the allegations of paragraph four of said 
bill to be true, but for greater certainty refer to the bylaws 
of plaintiff corporation. 

5. They admit the allegations of paragraph five of 

25 said bill. 

6. They admit the allegations of paragraph six of 
said bill. Thev aver that the increase of salarv to these 

V w 

defendants in said paragraph referred to, was because of 
their successful conduct of said business. 

7. Answering paragraph seven of said bill of complaint, 
the defendants admit the contract of employment entered 
into between them and the plaintiff for the term of five 
years, to begin upon the opening of said store, expired by 
its own terms on, to wit, October 11, 1934, (instead of Octo¬ 
ber first, as alleged in said bill) but aver and say that with 
the consent of said corporation, defendants continued to 
operate and conduct the business of plaintiff subsequent to 
the termination of said contract, and that said plaintiffs 
are continuing to operate and conduct said business, and 
are doing so successfully and profitably. 

Further answering said paragraph, these defendants 
aver and say that the said plaintiff has not made any de¬ 
mand of them to turn over the custody and control of its 
said business, and has not made repeated requests and de¬ 
mands upon said defendants so to turn over said business 
and property to it. They deny that possession of the said 
business bv them is absolutelv without anv authoritv from 
the plaintiff. They aver that not only have the defendants 
continued to operate and conduct the business of plaintiff 
with the consent of the said corporation, but that the 

26 said defendant, Lewis Saltz, is the President of the 
said corporation, and that under Section 6 of Ar¬ 
ticle V of the bylaws of said corporation, set forth in para¬ 
graph four of plaintiff’s bill of complaint, he is the chief 
executive officer of the purported corporation, and has gen¬ 
eral supervision over the business of the corporation and 
over its several officers, subject to the control of the Board 
of Directors, and as President under said powers in said 
section, has the right to continue the operation of the busi¬ 
ness until his said control is superseded by the lawful ac¬ 
tion of a lawfully constituted Board of Directors. 
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8. Answering paragraph eight of said bill, these defen¬ 
dants admit the allegations thereof. 

9. Answering paragraph nine of said bill, defendants 
aver that during the term of their employment up to the 
present time, they have complied with and carried out and 
are still complying with and carrying out the instruction of 
the Board of Directors and officers of the plaintiff corpora¬ 
tion in regard to the conduct of said business in all respects, 
except that since about June 20, 1935, they have been de¬ 
positing the funds of said plaintiff in its special account, 
rather than in its general merchandise account, for rea¬ 
sons hereinafter to be stated. 

10. Answering paragraph ten of said bill, these de- 

27 fendants deny that they failed, neglected and refused 
to carrv out the instructions of said Board of Direc- 

tors and said officers of the plaintiff in regard to the con¬ 
duct of said business. They deny that they failed and re¬ 
fused to confer with the Board of Directors regarding the 
purchase of merchandise for said business, and to obtain 
authority from said Board before making said purchases. 
They deny that they purchased large amounts of merchan¬ 
dise without any authorization whatever from the said 
Board of Directors or the officers of plaintiff. They deny 
that they failed and refused to keep records of merchan¬ 
dise sold and stock on hand as directed by the said Board 
of Directors, and to keep budgets, systems, and perpetual 
inventories of stock and proper systems of accounting. 
Thev denv that thev failed and refused to make said Board 
of Directors detailed accurate reports of the conduct of 
plaintiff’s business, and to furnish the plaintiff copies of 
correspondence conducted by them in connection with said 

business. Thev denv that thev failed and refused to carrv 
• » • • 

out instructions of said Board of Directors as to payment 
of creditors of the plaintiff. They deny that they assumed 
to decide on the policies of operation of plaintiffs said 
business without approval or direction of said Board of 
Directors: or that they withdrew from the funds of the 
plaintiff large amounts for alleged traveling expenses in¬ 
curred, without the authority or permission of said Board 
of Directors, and without any accounting of said 

28 funds expended, or refunds of unexpended portion 
of such funds withdrawn. They again specifically 
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denv that thev have violated anv of the instructions of the 
* * » 

Board of Directors of the said company or violated any of 
the bylaws of said company, except only as to the deposit 
of funds of said corporation. They admit that since June, 
1935, they have been depositing the monies of said corpo¬ 
ration in its special account, which is not subject to the 
countersignature of the Treasurer or Assistant Treasurer 
of said company, instead of the general account, which is so 
I subject to the countersignature of the Treasurer or Assis- 
! tant Treasurer, but allege that this single violation of the 
bylaws of the company was made imperative by the action 
of David T. Langrock, the Treasurer of said corporation, 
who refused to countersign proper checks of said plaintiff 
in payment of its legitimate and proper merchandise bills, 
and further because the said Langrock during the month 
of February, 1935, instructed the said depository in which 
the said general account was kept, not to honor any further 
checks signed by either of said defendants. While the said 
Langrock thereafter withdrew the said instruction to said 
depositor^', he has threatened to prevent the said defen¬ 
dants, as officers of said corporation, from using the said 
funds in the general account to pay the merchandise bills 
due by said plaintiff. In order to make sure that all of the 
proper bills, notes, trade acceptances and payroll of said 
plaintiff were paid when and as the same became 
29 due, so that the good credit standing of the plaintiff 
would be maintained, these defendants, solely for 
i the purpose of continuing the successful operation of the 
! business and maintaining its credit standing, began on or 
about June 20, 1935, to deposit the funds of the said plain- 
; tiff in its special account. If this action had not been taken 

i by them, their creditors’ bills, payrolls, notes and trade 
acceptances would not have been paid when and as the same 
1 became due, and it would have been impossible to conduct 
• the said business, and the same would have collapsed, which 
is all that these defendants have sought, and still seek, to 
prevent. 

However, the said defendants aver that the corporation 
at all times had access to all of the financial dealings of the 
said plaintiff, and that they were all reported to it in the 
daily and monthly statements rendered by them. They 
further allege that at the demand of the said D. T. Lang- 
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rock, they discharged the auditor of the said plaintiff, who 
had been employed by it for a number of years, and sub¬ 
stituted in the place of said auditor, an auditing firm se¬ 
lected by the said D. T. Langrock, which regularly reports 
to the said D. T. Langrock, and to all other interested par¬ 
ties, a record of the financial transactions of said plaintiff. 

11. Defendants deny each and every allegation contained 

in paragraph eleven of said bill. They specifically 

30 deny that they have failed and refused to obtain 
authority for the purchase of merchandise for said 

business, or that they have purchased large stocks of mer¬ 
chandise on credit in the name of olaintiff and incurred 

▲ 

large amounts of indebtedness in the name of the plaintiff 
with no authoritv therefor; or that thev in anv manner im- 
paired or endangered the credit standing of plaintiff. They 
deny that they have continued to purport to conduct plain¬ 
tiff's said business without any supervision by the plain¬ 
tiff and without regard to its approval or direction, or that 
they have failed and refused to deposit in said regular 
bank account the collections from plaintiff’s said business, 
but have deposited such collections in such special account 
and have withdrawn said funds at their own will and with¬ 
out any signature or countersignature by the plaintiff’s 
officers and without authority from the plaintiff or its 
Board of Directors or officers so to do. 

They further specifically deny that they have withdrawn 
from plaintiff’s said funds and applied to their own ac¬ 
count, large sums of money claimed to be due them on ac¬ 
count of the so-called bonus not rightfully earned under 
the terms of said resolution of the Board of Directors pro¬ 
viding therefor, or that they have absolutely refused to be 
governed in any way by plaintiff or its directors, officers or 
representatives in the conduct of the plaintiff’s business; 
or that they have forcibly prevented the officers and 

31 representatives of the plaintiff from having access 
to the plaintiff’s said store. 

12. Defendants are without knowledge of the allegations 
of paragraph twelve of said bill and do, therefore, neither 
admit nor deny the same, but if material to their interests, 
they demand strict proof thereof. Defendants, however, 
aver and say that if said alleged annual stockholders meet¬ 
ing was held on the 31st day of August, 1935, as alleged 
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in said bill, it was hold more than thirty days subsequent 
to the 31st day of July, 1935, and held at 10:00 o’clock 
A. M., contrary to the requirements of Section 2 of Article 
III of the said bylaws, set forth in paragraph four of the 
plaintiff’s bill of complaint, reading as follows: 

“Section 2. Annual Meetings. The annual meeting of 
the stockholders of the corporation for the election of di¬ 
rectors and for the transaction of such other business as 
may properly come before the meeting shall, after the year 
1929, be held at the principal office of the corporation in 
New Haven, Connecticut, at two o’clock in the afternoon on 
a date within thirty days after the thirty-first day of July 
in each year, * *. Such date to he fixed by the President 
of the corporation and notice of the date of such meetiny to 
be mailed to each stockholder. If the election of di- 
32 rectors shall not be held on the dav designated herein 
for any annual meeting, the Board of Directors shall 
cause the election to be held as soon thereafter as conveni¬ 
ently mav be. At such meeting the stockholders mav elect 
the directors and transact other business with the same 
force and effect as at an annual meeting dulv called and 
held.” 

Furthermore, the said Section 2 of Article ITT above 
quoted, provides that the date of said annual meeting is to 
1 be fixed by the President of the corporation or the Board 
i of Directors, whereas the plaintiff has alleged that said 
annual meeting was called by one A. H. Rubington, alleged 
to be Secretary of plaintiff. Defendants allege that A. E. 
Rubington is not even Secretary of the corporation, and 
that the said S. Thomas Saltz was and is the Secretary of 
the purported corporation, and that for the reasons above 
stated, the said alleged meeting and all action taken therein 
is illegal and contrary to the bylaws of said corporation 
and has no force and effect, since no written waiver or con¬ 
sent of all of the stockholders of plaintiff corporation to 
such change of date and time was had. 

13. Defendants are without knowledge of the allegations 
of paragraph thirteen of said bill, and therefore do 
i 33 neither admit nor deny the same, but if the same 
should be material to their interests, they demand 
strict proof thereof. 
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Defendants, however, aver and say that defendant, Lewis 
Saltz, was the dulv elected and constituted President of 
the plaintiff corporation at the time of the forfeiture of its 
corporate rights as hereinabove set forth, and defendant S. 
Thomas Saltz was the duly elected and constituted Vice- 
President and Secretary of plaintiff corporation at the 
aforesaid time of the forfeiture of its corporate rights; 
that by virtue of Article V, Section 2 of the bylaws of plain¬ 
tiff corporation, which reads as follows— 

‘‘ Sec. 2. — Election. Term of Office, and Qualification. 

The officers of the corporation shall be chosen annually 
bv the Board of Directors. Each officer, * * * shall hold his 
office until his successor shall have been duly chosen and 
qualified. * * *.” 

the said defendants hold and continue to hold the offices of 
President and Vice-President and Secretary of plaintiff 
purported corporation, inasmuch as no successor to these 
defendants in office could be duly chosen and qualified dur¬ 
ing the forfeiture of plaintiff’s corporate rights and fran¬ 
chises. 

Under and by virtue of Article TV, Sections 9 and 11 of 
the bylaws of plaintiff corporation, which read as follows— 
‘‘ Sec. 9—FIRST MEETING. Immediately upon 
24 the adjournment of each annual election of directors 
the Board of Directors shall meet for the purpose of 
organization and the transaction of other business 
at the place where said election of directors was held. 
Notice of such meeting need not be given. Such first meet¬ 
ing may be held at any other time or place which shall be 
specified in the notice given as hereinafter provided for 
special meetings of the Board or in a consent and waiver of 
notice thereof, signed bv all the Directors.” 

* ‘ Sec. 11—SPECIAL'MEETINGS. NOTICE. Special 
meetings of the Board of Directors shall be held whenever 
called by the President at the request of a majority of the 
Board of Directors at the place designated in such re¬ 
quest.”— 

defendants aver and say that said alleged first meeting of 
the Board of Directors of plaintiff corporation alleged to 
have been held on the 23rd day of September, 1935, is in- 
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valid and irregular and all action taken thereat is a nullity 
in that said meeting, admitted in the bill to be an adjourned 
meeting, was not called by the President of said corpora¬ 
tion at the request of a majority of the Board of Directors, 
and that there was no consent and waiver of notice thereof 
signed by all the directors. 

Defendants further allege that they had no notice of at¬ 
tempted passage of said alleged resolutions until the ser¬ 
vice of this bill upon them, and that nothing in said resolu¬ 
tions or any subsequent resolutions authorized the filing of 
the bill of complaint herein. 

14. Answering paragraph fourteen of said bill of 

35 complaint, defendants admit that the fall season now 
opening is the most important and most profitable 

season of the year in the retail clothing trade, but deny 
that sixty per cent of the annual business will be done in 
the months of October, November and December, but aver 
that on the basis of last year’s figures, thirty per cent is a 
more accurate estimate ol‘ the business that will be done in 
the next three ensuing months. Defendants submit that 
the business is now in the lawful possession of the plaintiff 
herein, and allege that if they are removed from the active 
management and conduct of said business, and said D. T. 
Langrock placed in charge thereof, that the said business 
will immediately collapse. 

15. Answering paragraph fifteen of said bill of complaint, 
defendants denv that thev are guilty of anv of the acts or 
omissions complained of, or that same amount to a fraud 
upon the rights of plaintiff, or constitute a breach of legal 
and equitable duty, trust and confidence reposed in them by 
the plaintiff, in its said employment of them, or that they 
by any means seek to take undue advantage of the plain¬ 
tiff and its rights, or that any of their acts with respect to 
plaintiff’s property constitute a continuing trespass, or 
that by reason of any alleged trespass, the plaintiff has 
suffered great injury or damage. 

Defendants aver that the corporation is now in 

36 custody and possession of its own business, and that 
same is not wrongfully withheld from it by the de¬ 
fendants. who are its lawful President and Vice-President 
and Secretary, or that the said plaintiff is entitled to the 
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aid of a court of equity to the end that the defendants, or 
either of them, may be restrained and enjoined pendente 
lite or permanently, from conducting the business of said 
plaintiff. They deny that they are unlawfully or fraudu¬ 
lently or forcibly holding said business and property from 
the said plaintiff, and contend that said property is now 
properly in the hands of said plaintiff. 

16. Defendants denv each and every allegation contained 
in paragraph sixteen of said paragraph. 

17. These defendants deny each and every allegation 
contained in paragraph seventeen of said bill. 

FURTHER ANSWERING SAID BILL, THESE DE¬ 
FENDANTS AVER AS FOLLOWS: 

18. That the business of the plaintiff was begun on or 
about October 1, 1929, by D. T. Langrock and the defen¬ 
dants, who are the real owners of the business. At the time 
the business was begun the said D. T. Langrock invested 
$20,000.00 in said business and the said defendants invested 
a like amount. A so-called basic agreement was entered 

into by and between the said David T. Langrock and 
.’>7 the said defendants, wherebv it was understood and 
agreed that at all times the said defendants were to 
have an equal voice in the management and control of the 
said business with the said Langrock, and that each was to 
own the same number of shares of voting stock, and that 
the business was to be conducted and operated solely by 
your defendants, who have spent their lives in the retail 
gents’ furnishings and clothing business. Since the or¬ 
ganization of the business various other issues of stock 
were authorized and subscribed to by the said D. T. Lang¬ 
rock and the said defendants, so that at the present time, of 
the 800 shares of the common voting stock properly issued 
and outstanding, 400 shares thereof are owned by the de¬ 
fendants and 400 shares thereof are owned by the said D. T. 
Langrock or his nominees; that in the payment of their said 
shares the said defendants have invested approximately 
$25,000.00 in the plaintiff corporation, representing their 
life savings. 

19. Throughout the course of their conduct of the plain¬ 
tiff corporation there has been continual dissension and ill 
feelings and hostility between these defendants and the 
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said D. T. Langrock; and the said D. T. Langrock has sim¬ 
ply used the corporate fiction as a shield behind which to 
dicate his own personal opinions and policies to these de¬ 
fendants; that the various demands made against these de¬ 
fendants in respect to the keeping of budgets, per- 

38 petual inventories, and the authorization of pur¬ 
chases, have not been demands laid down by the 

Board of Directors of the said corporation but by the said 
D. T. Langrock individually in an attempt to create an out¬ 
let for the goods manufactured by the Langrock Clothing 
Company, a corporation which is wholly operated and con¬ 
trolled by the said Langrock; that the said Langrock in 
derogation of any authority of the Board of Directors has 
arbitrarily attempted personally and individually to dictate 
to these defendants, who hold fifty per cent of the voting 
stock in the plaintiff corporation, the policies and practices 
of said business, having in mind solely and only its use as 
an outlet for the said Langrock Clothing Company. 

These defendants further aver and say that the defendant 
Lewis Saltz was and that lie still is President of the plain¬ 
tiff corporation, and the defendant S. Thomas Saltz was 
and still is the Vice-President and Secretary of the plain¬ 
tiff corporation, and as such were and are vested by the by¬ 
laws thereof with power and authority to conduct said busi¬ 
ness without interference or control by the said Langrock; 
that the alleged meetings of stockholders and directors 
whereby new directors and officers were allegedly elected 
were illegal and invalid, in that the said corporation had 
forfeited its corporate franchises, and because said al¬ 
leged meetings were improperly called and held at 

39 irregular times, contrary to the provisions of the by¬ 
laws of said plaintiff, they aver that Lewis Saltz and 

S. Thomas Saltz continue to be and remain and are the 
President and Vice-President and Secretary of said cor¬ 
poration respectively and as such under the bylaws of the 
corporation have the right to conduct the said business 
until same is wound up and liquidated. 

20. These defendants further aver and sav that if thev 

• % 

should surrender possession and control of the said busi¬ 
ness to the purported Board of Directors alleged to have 
been elected at said purported meeting held on the 31st 
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day of August, 1935, and to the purported officers alleged 
to have been elected by the said Board of Directors on Sep¬ 
tember 23, 1935, their interests as owners of half of the 
cdmmon stock of said corporation would be seriously and 
permanently impaired, as the entire purported newly elec¬ 
ted officers of said corporation are all employees of the said 
L'angrock Clothing Company or its affiliates and under the 
control and domination of the said D. T. Langrock; that 
the election of S. Thomas Saltz to the Board of Directors 
of the said corporation was not in good faith and was in¬ 
tended by the said Langrock and those under his control 
to give the color of good faith to an otherwise complete 
ouster of these defendants from any voice in the control of 
the said corporation; that the plaintiff corporation has had 
and still has an exclusive franchise with the said Langrock 
Clothing Company whereby it is obligated to pur- 
40 chase from it the greater portion of its merchandise; 

that the alleged election of new directors at the meet¬ 
ing alleged to have been held on August 31, 1935, and the 
alleged election of new officers at the meeting alleged to 
have been held on September 23, 1935, are illegal and in¬ 
valid and perilous to the investment of these defendants, in 
that said Board of Directors and officers consist of em¬ 
ployees of the Langrock Clothing Comany, the interests of 
which are antagonistic to the interests of the plaintiff 
herein. 

21. These defendants show to the Court that from the 
very inception of the business of the plaintiff purported 
corporation, they have had full and complete charge there¬ 
of, and that it is due solely to their efforts that the business 
has been built up in the past six years from a modest be¬ 
ginning to one of the leading haberdashery and clothing 
establishments in the City of Washington, District of Co¬ 
lumbia, and that due solely to their unceasing efforts the 
plaintiff Saltz Brothers, Inc. has built up and enjoys a large 
and attractive patronage, and has established a wide and 
enviable reputation for style and service, and the good will 
of its business is a valuable item in its actual worth, as 
long as the defendants continue to conduct and operate it. 
The said D. T. Langrock has done everything possible to 
interfere with the successful operation of the business. As 
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Treasurer of the said purported corporation he has at 

41 various times refused to sign necessary checks on the 
bank accounts of said purported corporation for the 

disbursement of its funds and the payment of its legitimate 
bills and expenses; lias caused his said company, the Lang- 
rock Clothing Company, to send inferior merchandise to the 
said Saltz Brothers, Inc. and charged it higher prices than 
his other customers, all in violation of the franchise agree¬ 
ment between the said Langrock Clothing Company and the 
said Saltz Brothers, Inc. In various other ways the said 
Langrock has interfered with the operation of the said 
business and threatens to place it in the hands of persons 
entirely unsuited and incompetent to operate same. 

22. None of the charges made by the said Langrock in 
the bill of complaint purported to have been filed by him on 
behalf of said purported corporation, has any real sub¬ 
stance or merit. His claims that the defendant have failed 
and neglected to carrv out the instructions of the said 
Board of Directors and officers of the plaintiff corporation 
or failed or refused to confer with the Board of Directors 
regarding the purchase of merchandise for said business, 
or to obtain authority from the said Board of Directors be¬ 
fore making such purchases are utterly unfounded and 
without any merit. Notwithstanding that all such matters 
always have been left to the judgment of these defendants, 
these defendants have at all times disclosed to the 

42 Board at its regular and special meetings the status 
of the business and exactly how they were handling 

same and there has never been any dissatisfaction of any 
kind expressed by the said Board of Directors in the con¬ 
duct of said business by the said defendants. The charge 
made by the said Langrock in the said Bill of complaint that 
the defendants have failed and refused to give to the said 
Board of Directors detailed and accurate reports of the 
conduct of plaintiff business is absolutely untrue. At the 
request of the said Langrock these defendants discharged 
their former auditor, who had been the auditor for the 
company for a number of years, and employed an account¬ 
ing firm named by the said Langrock, which accounting firm 
sends regularly to the said Langrock all detailed statements 
of the operation of the said business. They are perfectly 
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willing to supplement these statements with any other in¬ 
formation that the said Langroek may desire and give him 
a true and complete accounting of tlieir conduct of the 
business. 

His charge that the defendants have withdrawn from the 
funds of the plaintiff large amounts for alleged traveling 
expenses incurred entirely without the authority or per¬ 
mission of the said Board of Directors is absolutely un- 
fbunded. They show to the Court that the traveling ex¬ 
penses of the said company have always been below the 
usual traveling expenses of a concern of the same kind. 
According to figures published in June, 1935, by the 

43 Bureau of Business Research of the Graduate School 
of Business Administration of Harvard University, 

the cost of traveling expenses of stores of their type are 
three-fourths of one per cent of the gross volume of said 
business, whereas their traveling expenses are less than 
one-half of one per cent of said gross volume of business. 

23. The claim that the said defendants have withdrawn! 
from plaintiff corporation and applied to their own account 
large sums of monev claimed to be due them on account of 
the so-called bonus not rightfully earned under the terms 
of the said resolution of the Board of Directors providing 
therefor, is equally unfounded. The said defendants have 
never drawn any bonus other than that authorized by the 
Board of Directors or set up as lawfully due them by the 
disinterested auditor of said company, and that all of the 
charges made by the said Langroek are made with the at¬ 
tempt to create atmosphere in his endeavor to have the 
Court take the business out of the hands of these defen¬ 
dants, who are successfully conducting same, and to turn 
same over to him, who has been unsuccessful in every ven¬ 
ture that he has attempted to conduct and operate a com¬ 
mercial retail gents’ furnishings and clothing store similar 
to the type now conducted by the plaintiff herein. 

24. These defendants further aver that by reason 

44 of the fact that the corporation had forfeited its 
corporate rights and franchises on December 26, 

1933, they filed in this Honorable Court a Bill of Complaint 
against the plaintiff, David T. Langroek, and the Langroek 
Clothing Company, in Equity No. 58,906, praying for the 
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appointment of a receiver for all of the property and as¬ 
sets of defendant Saltz Brothers, Inc. within the jurisdic¬ 
tion of this Court. Defendants file herewith, marked “De¬ 
fendants Saltz’s Exhibit A”, a copy of said bill and ex¬ 
hibits, which they pray may be read as part hereof at any 
hearing of this cause, and also pray to read as part hereof 
all pleadings and orders filed in or passed in said Equity 
Cause No. 5S,90G. In opposition to the application for said 
Receiver the said David T. Langroek, acting on his own be¬ 
half, for the Langroek Clothing Company and Saltz Broth¬ 
ers, Inc., moved to dismiss said bill on the ground that the 
relief prayed for therein constituted an interference with 
the internal affairs of a foreign corporation, and the Court 
after a hearing thereon dismissed said bill, from which 
order of dismissal these defendants noted an appeal, and 
said cause is now docketed in the United States Court of 
Appeals for the District of Columbia. 

Notwithstanding that the plaintiff herein contended in 
said Equity Cause No. 58,906 that this Honorable Court had 
no jurisdiction on the ground that the relief prayed 
45 for in said bill of complaint constituted an interfer¬ 
ence with the internal affairs of a foreign corpora¬ 
tion, plaintiff now asks the court to take jurisdiction of the 
same subject matter, and not merely appoint a neutral per¬ 
son to be receiver for said concern pending the litigation 
of the various issues involved, but ask the court to take the 
conduct of the business out of the hands of these defen¬ 
dants, the duly constituted officers of plaintiff, who have 
operated it since its beginning, and whose success is due 
solely to their efforts. 

25. These defendants allege that the business as man¬ 
aged and conducted by them lias continually improved un¬ 
der their guidance and control. The profit for the various 
years since its beginning are as follows: 

Year 1930 $5,402.03 Loss 

“ 1931 4,189.55 Profit 

“ 1932 9,860.99 Profit 

“ 1933 11,903.00 Profit 

“ 1934 15,145.86 Profit 

Defendants believe and therefore allege that the profit 
for the year 1935 will exceed that of any previous years; 
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and that the business is continually improving. They aver 
! that the financial condition of the company is better than it 
ever has been and that the ratio of quick assets over quick 
liabilities has increased greatly in its favor. They further 
allege that collections have improved greatly since the 
beginning of the fiscal year beginning March 1, 1935, 

46 and that during the period beginning March 1, 1935, 
up to the ])resent time, the operating expenses have 

been reduced materially, and that in recent months more 
than $1,000.00 in bad debts, which have been heretofore 
charged to profit and loss, have been recovered, all of which 
the defendants claim are evidences of their competent, 
economical and diligent conduct and operation of said busi¬ 
ness. They attach hereto a copy of the auditor’s Balance 
Sheet as of August 31, 1935, marked “Defendants Saltz’s 
Exhibit B’’, which accurately rellects the real condition of 
the business, and shows it to be in a healthy state. 

26. The claim made in said bill that unless the defen¬ 
dants are superseded in the operation of said business im¬ 
mediately, that the company will lose entirely the benefit 
of the profitable fall trade, and that the credit of the plain¬ 
tiff will be jeopardized and impaired, and the plaintiff 
threatened with immediate and great financial loss and 
embarrassment and with great loss of business, is abso¬ 
lutely unfounded; the reverse thereof is true. 

During the first six months of its present fiscal year be¬ 
ginning March 1, 1935, and ending August 31, 1935, the 
purported corporation’s net earnings, under the guidance 
of these defendants, amounted to $7,265.77, and will prob¬ 
ably be greater for the last six months of the fiscal year. J 
These net earnings are 6.52% of the net sales for 

47 said six months’ period, whereas according to fig¬ 
ures published in June, 1935, by the Bureau of Busi¬ 
ness Research of the Graduate School of Business Ad¬ 
ministration of Harvard University, the average earnings \ 
of businesses of the type of plaintiff throughout the United 
States during the year 1934, were only 2.4% of their net 
sales. In the fiscal year 1934. their net earnings were 6.96% 
of their net sales. The customers of said business are al¬ 
most wholly the personal following of these defendants, j 
and if they are removed from the conduct and operation & 
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of said business, the said business will lose most of its pa¬ 
tronage. Furthermore, the company has been extended 
almost unlimited credit by the manufacturers of the prod¬ 
ucts it is handling, solely by reason of the fact that they 
have confidence in the integrity and abilitv of these defen- 
dants to successfully operate the business. The defen¬ 
dants attach hereto copies of unsolicited letters received 
from various of their principal creditors, marked “De¬ 
fendants Saltz’s Exhibit C”, showing their confidence in 
the ability of these defendants to build up the business of 
said plaintiff even to a higher degree than it has been built 
up to at the present time. The defendants are fearful that 
if the conduct of the business is taken out of their hands 
at the present time, that they will be irreparably injured 
as owners of half of the common stock of said plaintiff 
corporation. 

27. These defendants aver and say that they have no ob¬ 

jection to the plaintiff corporation being operated 
48 and conducted by impartial parties not under the 

control either of themselves or of the said Langrock, 
or those associated with the said Langrock in the conduct 
and operation of the Langrock Clothing Company. They 
have no desire to continue the operation of the said busi¬ 
ness, provided said business is operated in a manner that 
would not impair their investments therein represented by 
their life savings. They do aver and say that by reason of 
the aforementioned common control of the said Langrock 
Clothing Company and the purported new Board of Direc¬ 
tors and officers of the plaintiff corporation, that their in¬ 
terests would be seriously jeopardized if the conduct and 
operation of the business were taken out of their hands and 
placed in the hands of the alleged new Board of Directors. 

28. And these defendants say that they are advised by 
counsel that the plaintiff has not in and by its said bill made 
or stated such a case as entitles it to the relief prayed 
therein, for that, among other reasons appearing on the 
face of the record, the plaintiff seeks in and by the said bill 
to have the court administer and dispose of the assets of 
the plaintiff corporation and seeks adjudication of the in¬ 
ternal affairs of a foreign corporation, and these defen¬ 
dants claim the same benefit of this objection as though 
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they had formally moved to dismiss the said bill because 
thereof. 

And now having fully answered, these defendants 
49 1 pray to be hence dismissed, with their proper costs. 

LEWIS SALTZ 
S. THOMAS SALTZ 

TOBRINER, GRAHAM, BREZ & TOBRINER 

Tobriner, Graham, Brez & Tobriner 
bv Selig C. Brez 

Attorneys for Defendants. 

District of Columbia, ss: 

We, LEWIS SALTZ and S. THOMAS SALTZ, being 
first duly sworn, on our oaths do depose and say that we 
have read the foregoing answer bv us subscribed and know 
the contents thereof; that the matters and things therein 
stated as of our personal knowledge are true, and those 
stated upon information and belief, we believe to be true. 

LEWIS SALTZ 
S. THOMAS SALTZ 

SUBSCRIBED and sworn to before me this 10th day 
of October, A. D. 1935. 

50 BELLE FOUCAULT 

(NOTARIAL SEAL) Notary Public in and for 
1 the District of Columbia. 


Com. exp. 10/1/39. 
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51 Iii the Supreme Court of the District of Columbia 

Holding an Equity Court 
Equity No. 58906 

LEWIS SALTZ, 1341 F St., N.W., Washington, D. C., 

S. THOMAS SALTZ, 1341 F St., X. W., Washington, D. C., 

Plaintiffs , 

vs. 

1. SALTZ BROTHERS, INC., a purported corporation, 

1341 F St., N.W., Washington, D. C., 

2. DAVID T. LAXGROCK, 65 Whitney Avenue, New 

Haven, Connecticut, 

3. LAXGROCK CLOTHING COMPANY, INC., a cor¬ 
poration, 65 Whitney Avenue, New Haven, Connecticut, 

Defendants. 

Bill of Complaint for Receiver 

To the Honorable , the Justices of said Court: 

The Bill of Complaint of Lewis Saltz and S. Thomas 
Saltz respectfully shows: 

1. That tliev are citizens of the United States, residents 
of the District of Columbia, and are of full age and bring 
this suit in their own right as stockholders, officers and 
creditors of the defendant corporation, Saltz Brothers, Inc. 

2. The defendant, Saltz Brothers, Inc., a purported cor¬ 
poration, is sued in its own right. 

Defendants Saltz’s Exhibit ‘‘A” 

3. The plaintiffs are without knowledge of the citi- 

52 zenship of the defendant, David T. Langrock, but 
aver he is a resident of the Citv of New Haven, State 

of Connecticut, and is sued as a stockholder and officer of 
the purported defendant corporation, Saltz Brothers, Inc. 

4. The Langrock Clothing Company is a corporation, the 

entire stock of which is owned or controlled bv the defen- 

%■ 

dant Langrock, and is sued as a stockholder of the pur¬ 
ported defendant corporation, Saltz Brothers, Inc. 

5. The defendant, Saltz Brothers, Inc., was incorporated 
under the laws of the State of Connecticut on, to wit, the 
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eighth clay of August, 1929, for the purpose of engaging 
in the retail men’s clothing and haberdashery business in 
the District of Columbia. 

6. The said defendant, Saltz Brothers, Inc., while incor¬ 
porated under the laws of the State of Connecticut, with 
the exception of two short ventures in the State of Virginia 
and North Carolina respectively, which have long since 
been abandoned, has had and maintained its entire business 
and assets, and conducts its business in the City of Wash¬ 
ington, District of Columbia, in and upon premises located 
at 1341 F Street, Northwest. All of its assets, consisting 
of stock in trade, accounts receivable, cash on hand and in 
banks, fixtures and paraphernalia of trade, are within the 
said Citv of Washington and said District and it is 
53 exercising and operating exclusively its entire busi¬ 
ness functions within the District of Columbia. 
Plaintiffs aver that while the said Saltz Brothers, Inc. was 
originally, for its convenience and purposes, incorporated 
under the laws of the State of Connecticut, nevertheless, in 
truth and as a matter of fact and to all legal intents and 
purposes, it is a concern purely local to the District of 
Columbia, having its property, affairs and concerns, and 
doing its business whollv within said District of Columbia. 

71 Sections 21 and 22 of the Corporation Laws of the 
State of Connecticut provide as follows: 

Sec. 21. ANNUAL REPORTS. The president and 
treasurer of each corporation having capital stock, except 
banks, trust companies, insurance and surety companies, 
building and loan associations, railroad or street railway 
companies, express companies and public service compa¬ 
nies as defined in section 3577, R. S. 1930 shall, annually, on 
or before the fifteenth day of February or August, make, 
sigh and swear to and file in the office of the secretary of 
the state a certificate setting forth as of the first dav of 
January or July immediately preceding (1) The name, resi¬ 
dence and post office address of each of its officers and di¬ 
rectors; (2) the amount of its subscribed capital stock 
which has not been paid for in full, with the amount due 
thereon; (3) the location of its principal office in this 
state, with the street and number, if any there be, and the 
name of the agent or person in charge thereof upon whom 
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process against the corporation may be served. The secre¬ 
tary shall thereupon file such certificate and shall furnish 
a certified copy of such certificate to the persons filing the 
same, who shall forthwith cause such certified copy to be 
filed in the office of the town clerk of the town in which 
i such corporation is located, and such town clerk shall index 
and keep the same in files used exclusively for the filing of 
annual reports of corporations. 

The Secretarv of the state shall, at least ten davs 
54 prior to the date on which any corporation should 
have filed such certificate in the preceding year, mail 
to such corporation a blank form for the making of such 
certificate. On the thirtieth days of March and September 
the town clerks of the several towns shall report to the 
secretary of the state the names of all corporations whose 
annual returns have been filed for record during the pre¬ 
ceding six months in accordance with the provisions of this 
section, and the secretary shall report to the attorney gen¬ 
eral, every six months, the names of all corporations which 
have failed to comply with the provisions of this section, 
and the attorney general shall collect all forfeitures due 
under the provisions of this section. Each corporation 
whose officers shall fail to comply with the requirements of 
this section shall forfeit to the state twenty-five dollars for 
each such failure. Whenever, by reason of absence, dis¬ 
ability or a vacancy existing in the office, the president of 
any corporation shall be unable to make, sign and swear to 
the annual report provided for in this section, such report 
mav be signed and sworn to bv the secretarv of such cor- 
poration instead of by the president thereof: but if the 
secretary and treasurer shall be the same person, a vice- 
president may sign and swear to such report with the 
treasurer. Whenever a corporation shall be in the hands of 
a receiver, or a trustee in bankruptcy, or a trustee in in- 
solvencv, and such fact is certified to bv a clerk of the court 
or by the referee in bankruptcy and recorded by the secre¬ 
tary of the state, or whenever any foreign corporation 
which has appointed the secretary of the state its attorney 
has ceased to do business in this state and has field a certifi¬ 
cate to that effect, or whenever any domestic corporation 
has filed its first certificate of dissolution, no annual report 
shall be required of such corporation during the period. 
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aforesaid. Any town clerk who shall fail to report to the 
secretary of the state the names of all corporations whose 
annual returns have been filed for record in his office as 
herein provided shall forfeit to the state the sum of ten 
dollars for each week of delinquency, such penalty to be 
collected by the attorney general, who, for cause shown, 
mav remit or compromise anv such forfeitures. 

' Sec. 22. NEGLECT TO* FILE ANNUAL REPORT 
OR FINAL CERTIFICATE OF DISSOLUTION. FOR¬ 
FEITURE OF CORPORATE RIGHTS. REINSTATE¬ 
MENT. Each corporation required to file an an- 
55 nual report under the provisions of the preceding 
section which shall neglect to file such report for two 
consecutive years, and shall not pay to the state the for¬ 
feitures imposed for such neglect, shall prima facie be 
deemed to have forfeited its corporate rights and powers, 
and its corporate existence may be terminated in the manner 
hereinafter provided: but no property rights or rights of 
action in favor of or against such corporation, its officers 
or stockholders, and no rights and franchises which have 
lawfully passed from such corporation to any other cor¬ 
poration, person or persons shall be affected or impaired 
by the provisions of this section; and said corporation shall 
continue in existence so far as may be necessary to enable 
it to prosecute and defend suits by or against it, close up 
its affairs, dispose of its property and distribute its assets. 
Whenever the default of any such corporation to make 
annual reports and pay such forfeitures and the penalties 
therefor shall have continued for two consecutive years, 
or default to file final certificate of dissolution shall have 
continued for one vear, the secretaire of the state shall 
notify such corporation by registered mail that, under the 
provisions of this section, its corporate rights and powers 
are prima facie forfeited, and unless such corporation shall 
pay to the state the forfeitures and penalties incurred by 
its default, and, within three months from the mailing of 
such notice, file a report as of the first day of January or 
July immediately preceding, made out and verified in all 
respects as the annual reports of corporations are required 
to be made out and verified, or file a final certificate of dis¬ 
solution, the secretary of the state shall record, in the rec- 
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ords of corporations in Ids office, a certificate by him signed, 
that the corporate rights and powers of the delinquent cor¬ 
poration have been forfeited by reason of its defaults, and 
its corporate existence shall thereupon terminate except as 
herein provided. The secretary of the state shall imme¬ 
diately send to the delinquent corporation, by registered 
mail, a certified copy of such certificate of forfeiture. At 
any time after the mailing of such certificate of forfeiture 
of corporate rights and powers, the secretary of the state 
may revoke such certificate of forfeiture and reinstate such 
corporation in the records of his office upon the payment 
to the state of all penalties and forfeitures incurred by 
such defaults and of a re-instatement fee of twentv-five 

w 

dollars and upon the filing in his office of the report 
56 hereinbefore provided for as of the first day of 

January or July immediately preceding, and there¬ 
upon such corporation shall be revested with its corporate 
rights and powers. The provisions of this section shall not 
apply to any cemetery association or to any historical, li¬ 
brary, literary, scientific, school or social society, associa¬ 
tion or company. 

8. The said Saltz Brothers, Inc., having failed to comply 
with the requirements of the aforementioned sections 21 
and 22, the Secretary of State forfeited its corporate rights 
and franchises on December 26, 1933. Attached hereto is a 
copy of the certification by the Secretary of State of the 
State of Connecticut, marked “Plaintiffs Saltzs’ Exhibit 
No. 1”, which is prayed to be read as a part hereof, show¬ 
ing that the corporate rights and franchises of Saltz 
Brothers, Inc. were forfeited on said December 26, 1933. 
The forfeiture of the corporate rights and franchises of 
Saltz Brothers, Inc. was due to no fault of the plaintiffs, as 
all matters relating to the filing of necessary reports with 
the Secretary of State were handled by the defendant, 
David T. Langrock, and plaintiffs had no knowledge that 
the said corporation had forfeited its corporate rights and 
franchises until a short time prior to the filing of this bill. 
Plaintiffs are advised by counsel and therefore aver, that 
said Saltz Brothers, Inc., having had its corporate rights 
and franchises forfeited by the State of Connecticut, it is 
no longer a corporation de jure or a corporation de facto, 
and that the plaintiffs and the defendant, Langrock, might 
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be liable to the creditors of Saltz Brothers, Inc., as co¬ 
partners, and that in order to protect themselves, as 

57 well as the said Langrock, from any such personal 
liability as copartners, the affairs of said Saltz 

Brothers, Inc. should be immediately wound up. Inasmuch 
as Saltz Brothers, Inc. has no property of any kind or value 
in the State of Connecticut, all of its property and assets 
of every kind and description being located within the Dis¬ 
trict of Columbia and the jurisdiction of this Honorable 
Court, a decree of dissolution passed by the courts of the 
State of Connecticut appointing a receiver would give such 
receiver no jurisdiction whatsoever over any of the assets 
of Saltz Brothers, Inc., all of which, as above stated, being 
located in the District of Columbia and within the juris¬ 
diction of this Honorable Court. Plaintiffs therefore aver 
that in order to liquidate the assets of the said purported 
corporation and wind up its affairs, it will be necessary that 
this Honorable Court appoint a receiver for that purpose 
for the protection of the plaintiffs and the other creditors 
and stockholders of said Saltz Brothers, Inc. 

9. Complainants further show that the total authorized 
capital stock of said Saltz Brothers, Inc. is $125,000.00, 
divided into one thousand shares of common stock of the 
par value of $100.00 each, and two hundred and fifty shares 
of six per cent cumulative non-voting preferred stock of 
the par value of $100.00 each, and that there is now out¬ 
standing of said capital stock 835 shares of the said com¬ 
mon stock, aggregating a total outstanding common 

58 issue of $83,500.00, and 63 shares of the preferred 
stock of the par value of $100.00 each, aggregating 

a total outstanding preferred stock issue of $6,300.00. All 
of the outstanding preferred stock is owned by the defen¬ 
dant, Langrock Clothing Company, which company has 
pledged same with a corporation known as W. Stursberg 
Schell & Co., as security for a certain indebtedness owing 
by the said Lank rock Clothing Company to the said W. 
Stursberg Schell & Co. As additional security for said in¬ 
debtedness, the said Langrock Clothing Company has 
pledged with the said \Y. Stursberg Schell & Co., thirty-five 
shares of the common stock of said Saltz Brothers, Inc. The 
said thirty-five shares of common stock was issued by David 
T. Langrock to the Langrock Clothing Company without 
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proper authorization of the Board of Directors of Saltz 
Brothers, Inc. Pursuant to an agreement between the plain¬ 
tiffs, defendants and the said W. Stursberg Schell & Co., this 
common stock, as well as the preferred stock, is being pur¬ 
chased by the said defendant, Saltz Brothers, Inc., from the 
said W. Stursberg Schell & Co., at its par value, by the pay¬ 
ment of $100.00 per week plus accrued dividends, and as 
soon as it is paid for, will be retired and cancelled. The 
balance of the common stock which has been properly is¬ 
sued is owned as follows: 

David T. Langrock 

(or his nominees) 400 shares 

Lewis Saltz 200 shares 

S. Thomas Saltz 200 shares. 


Plaintiffs aver that as a result, the control of the affairs 
of Saltz Brothers, Inc. is evenly divided between 
:59 the plaintiffs and the defendant, David T. Langrock. 

The officers of said purported corporation are as 
follows: 


Lewis Saltz 
S. Thomas Saltz 

David T. Langrock 
A. J. Kellenberg 
A. E. Rubington 


President 

Vice-President and 

Secretary 

* 

Treasurer 

Assistant Treasurer 
Assistant Secretary. 


10. The said defendant, Saltz Brothers, Inc., since its or¬ 
ganization has conducted and carried on and is now con¬ 
ducting and carrying on a retail clothing and haberdasher}* 
business located at i.341 F Street, Northwest, in the City of 
Washington, District of Columbia, and is now a going con¬ 
cern. It has on hand as of April 30, 1935, the following 


assets: 

Cash $5,419.72 

Accounts receivable 22,061.76 

Inventories 57,939.43 

Money due from manu¬ 
facturers 407.57 


Total currents assets $85,828.48. 


On said last mentioned date it was indebted to its credi¬ 
tors in the sum of $28,509.02. Of this indebtedness it was 


! 
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and still is indebted to each of the plaintiffs, who are the 
sole managers and operators of the said business, in the 
sum of $3,139.6S, being the amount of bonus for the fiscal 
year ending January 31, 1935, due under a certain 

60 contract of employment as more fully hereinafter 
set forth. 

11. Due to the sole and unceasing efforts of your plain¬ 
tiffs, the defendant, Saltz Brothers, Inc., has built up and 
ehjoys a large and attractive patronage. It has established 
a wide and enviable reputation for style and service, and 
the good will of its business, if the same is maintained as 
a going concern, is and should be a valuable item in realiz¬ 
ing upon its assets. 

12. Preliminary to and as part of the plan for the incor¬ 
poration of Saltz Brothers, Inc., a certain agreement was 
entered into on the 28th day of June, 1929, by and between 
the defendant, David T. Langrock, of the one part, and 
plaintiffs, Lewis Saltz and S. Thomas Saltz, of the other 
part, which agreement is hereafter referred to herein as the 
‘"Basic agreement”. Copy of said agreement is attached 
hereto marked, “Plaintiffs Saltzs’ Exhibit Xo. 2”, and is 
prayed to be read as a part hereof. Said agreement was 
amended by a certain written agreement entered into by 
and between the same parties on the fifth day of March, 
A. D. 1931, copy of which is also hereby attached marked, 
“Plaintiffs Saltzs’ Exhibit Xo. 3”, and prayed to be read 
as a part hereof. Simultaneously with the execution of the 
said so-called basic agreement of the 28th day of June, 1929, 
a certain written franchise agreement was entered into by 
and between the Langrock Clothing Company and the plain¬ 
tiffs copy of which is hereby attached marked, 

61 “Plaintiffs Saltzs’ Exhibit Xo. 4”, and prayed to be 
read as a part hereof. Lender the terms of the said 

basic agreement of the 28th day of June, 1929, the plaintiff, 
Lewis Saltz, was to be President, and the plaintiff, S. 
Thomas Saltz, was to be Vice-President and Secretary of 
said defendant, Saltz Brothers, Inc., and the said plain¬ 
tiffs were to be employed by it to manage the said business 
lbcated in the District of Columbia, for a term of five years, 
at the salary to each of $5,000.00 for the first year, $3,750.00 
thereafter (which was by the contract of March 5, 1931, 
changed to $5200.00 for the balance of the four year pe¬ 
riod), and a bonus to each of two and one-half per cent of 
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the net annual sales in excess of $150,000.00. Pursuant to 
the said basic agreement and the amendment thereof, the 
said Lewis Saltz was elected President and S. Thomas 
Saltz was elected Vice-President and Secretary, and each 
was employed by said Saltz Brothers, Inc. 

13. Although the said period of live years set forth in said 
basic agreement expired in October, 1934, plaintiffs have 
been continuing in their respective said capacities without 
any written or delinite agreement for such future employ¬ 
ment. Their salaries of $5200.00 per annum as employees 
of the corporation have been paid from week to week, but 
their bonus for their fiscal year beginning January 31, 1934 
and ending February 1, 1935, amounting to $3,139.68 to 
each, is due and unpaid, and the defendant, David T. Lang- 
rock, refuses to permit the payment thereof. 

62 14. While plaintiffs have a right to institute suit 
against the said purported corporation for the re¬ 
covery of said bonuses, and cause an attachment before 
judgment to issue thereon, to do ‘so might cause other 
creditors of the said Saltz Brothers, Inc. to do likewise, as 
a result of which the assets of Saltz Brothers, Inc. would 
be wasted, dissipated and large amounts of costs incurred, 
its expensive fixtures and equipment removed from its 
premises, its business seriously interfered with, if not en¬ 
tirely disrupted, and the good will of said business as a go¬ 
ing concern, which is a large asset thereof, would be en¬ 
tirely lost to the prejudice and injury of the plaintiffs and 
other creditors and stockholders of the said Saltz Brothers, 
Inc. 

15. Since the formation of Saltz Brothers, Inc. to the 
present date, continual dissension and hostility has existed 
between the said defendant, Langrock, and plaintiffs, all 
due to the attitude of the said defendant, Langrock. He has 
assumed an ugly and dictatorial attitude toward plaintiffs, 
without any cause or justification whatsoever, making a 
continued successful operation of the business no longer 
possible. As Treasurer of the said purported corporation, 
he has at various times refused to sign necessary checks on 
the bank accounts of said corporation for the disbursement 
of its funds and the payment of its legitimate bills and 
expenses; has caused his said company, the Langrock 

63 Clothing Company, to send inferior merchandise to 
the said Saltz Brothers, Inc., and charged it higher 
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prices than its other customers, all in violation of the so- 
called basic agreement and the franchise agreement be¬ 
tween the said Langrock Clothing Company and the said 
Saltz Brothers, Inc. In various other ways the said Lang¬ 
rock has interfered with the operation of the said business 
and threatens to place it in the hands of persons entirely 
unsuited and incompetent to operate same. 

1 16. On January 15, 1935, the defendant, David T. Lang- 

1 rock, through his attorneys, requested that plaintiff, Lewis 
Saltz, as President of Saltz Brothers, Inc., issue notice for 
the annual stockholders meeting of said Saltz Brothers, 
Inc., to be held on January 26,1935, at the office of the cor¬ 
poration in New Haven, Connecticut, which meeting should 
1 have been held in July, 1934, but which had been postponed 
from time to time at the request of the said Langrock. In 
reply to said request, the said Lewis Saltz notified the said 
Langrock that due to the illness of his brother, S. Thomas 
1 Saltz, he could not comply with said request; that the said 
S. Thomas Saltz had made arrangements to enter a hospital 
for an operation for double hernia, which operation was 
! imperative, and that as a result of said operation, the said 
S. Thomas Saltz would be confined for about six weeks. He 
further notified the said Langrock that as soon as his 
brother recovered from said operation, he would entertain 
a request for an annual meeting to be held at that time. 

17. Notwithstanding such notification, the defen- 
64 dant Langrock, held a purported meeting of the 
stockholders of said Saltz Brothers, Inc. on Febru¬ 
ary 9, 1935, while the said S. Thomas Saltz was recovering 
from said operation, and at said meeting attempted to elect 
new directors of the said purported corporation, and new 
officers, replacing plaintiffs as President and Vice-Presi¬ 
dent and Secretary respectively, with his own nominees. 
Notwithstanding the fact that plaintiffs, prior to said meet¬ 
ing challenged the legality thereof, the said Langrock on 
the 25th day of February, 1935, attempted to take physical 
possession of said business, which plaintiffs refused to per¬ 
mit him to do. The said Langrock had theretofore fre¬ 
quently threatened to put plaintiffs “out on the street” 
and has consistently failed and refused to recognize their 
rights as stockholders, officers, employees and creditors of 
said corporation. 
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18. At the same time that the said Langrock attempted to 
take possession of said business, lie advised the various 
banks in the District of Columbia holding funds of said 
Saltz Brothers, Inc., that new officers were elected and di¬ 
rected them not to honor the signatures of the old officers, 
thereby tying up the funds of said Saltz Brothers, Inc. and 
permitting certain checks to go to protest. As a conse¬ 
quence thereof, one of the large creditors of the said Saltz 

Brothers, Inc., through its attorneys, immediately 
65 threatened to make an attachment before judgment 
and was persuaded not to do so by plaintiffs. 

19. Thereafter a meeting was held between the said de¬ 
fendant, Langrock. and his attorney and your plaintiffs and 
their said attorneys, at which time an amicable settlement 
of the difficulties was verbally arrived at. When the terms 
of such settlement were reduced to writing bv the attornevs 

' V • 

for the said Langrock and the attorneys for plaintiffs, the 
said Langrock refused to sign same, claiming that he did 
not understand the agreement which had been entered into, 
although his own attorney was present and explained to the 
said Langrock all of the terms of said agreement which were 
clearlv understood bv the said Langrock. Plaintiffs there- 
upon offered to submit a buy or sell proposition to the said 
Langrock, whereby he could sell his stock or purchase then- 
stock at the figure bv them named, or in the alternative, re- 
quested him to submit to them a proposition at which he 
would sell his stock or buy the plaintiffs’ stock. Notwith¬ 
standing the fairness and equity of this method of settling 
their said difficulties, the said Langrock flatly refused to 
agree to same, and as a result thereof, the dissension and 
hostility existing between the defendant Langrock and the 
plaintiffs has become so great that it is impossible to carry 
out the original purposes of said corporation and plaintiffs 
are no longer willing to continue the operation of the said 
business. 


66 20. Inasmuch as the customers of said business are 

solely their own personal following, they believe, and 
therefore aver, that if they withdraw from the said business 


without some arrangement being made for its sale as a go¬ 


ing concern, that the volume of its business will fall off so 
rapidly that it will be impossible to sell the same as a go¬ 
ing business, with a consequent loss to all creditors and 


stockholders. 
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WHEREFORE, tlie plaintiffs, having no complete and 
adequate remedy at law, pray: 

! 1. That defendants be required to answer the premises 
and that for that purpose process issue directed to them, re¬ 
quiring them to appear and answer herein by a day certain. 

2. That a rule issue herein requiring the defendants to 
show cause why a receiver or receivers pendente iite should 
not be appointed for all the property and assets of the de¬ 
fendant, Saltz Brothers, Inc., within the jurisdiction of this 
Court, with authority to take charge of, conduct and oper¬ 
ate the retail men's clothing and haberdashery business of 
the defendant, Saltz Brothers, Inc., under the directions of 
this Court. 

3. That a receiver or receivers be forthwith appointed 
for all the property and assets of the defendant, Saltz 
Brothers, Inc., within the jurisdiction of this Court, with 
authority to take charge of, conduct and operate the retail 

men's clothing and haberdashery business of the de- 
* 67 fendant, Saltz Brothers, Inc., under the directions of 
this Court, and that all agents, servants and officers 
of defendant, Saltz Brothers, Inc., as well as any and all 
other persons, be required to deliver up to such receiver or 
receivers all the property, assets, moneys, books and papers 
of every nature and kind belonging to said defendant, Saltz 
Brothers, Inc. 

4. That the property and assets of the defendant, Saltz 
Brothers, Inc., within the jurisdiction of this Court, be ad¬ 
ministered and disposed of under the directions of this 
Court. 

5. That for the purposes aforesaid all necessary orders 
and references be made. 

6. That the complainants may have such other and fur¬ 
ther relief as to the Court may seem meet and proper. 

(Signed) LEWIS SALTZ 
1 “ S. THOMAS SALTZ 

TOBRINER, GRAHAM, BREZ & TOBRINER 
by (Signed) SELIG C. BREZ 

Attorneys for Plaintiffs, 

Lewis Saltz and S. Thomas Saltz 
i Suite 932, Southern Building, 

Washington, D. C. 
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68 District of Columbia, ss; 

We, Lewis Sai.tz and S. Thomas Saltz, being first duly 
sworn, on our oaths do depose and say that we have read 
the foregoing Bill of Complaint by us subscribed and know' 
the contents thereof; that the matters and things therein 
stated of our personal knowledge are true, and those stated 
upon information and belief, we believe to be true. 

(Signed) LEWIS SALTZ 
“ S. THOMAS SALTZ 

Subscribed and sworn to before me this 19th dav of June, 
A. D. 1935. 

(Signed) BELLE FOUCAULT 
Notary Public in and for the 
(Seal) District of Columbia. 

Com. exp. 10-1-30. 

69 State of Connecticut 

Office of the Secretary. 

Domestic Hartford, Conn. Dec. 26 1933. 

I hereby certify that the corporate rights and franchises 
of The Saltz Brothers Incorporated are forfeited, as pro¬ 
vided under the provisions of Section 3389, General Stat¬ 
utes Revision of 1930, because of its defaults to file Annual 
Reports. 

JOHN A. DANAHER 
Secretary 

State of Connecticut 

Office of the Secretary, ss: 

1 hereby certify that the foregoing is a true copy of rec¬ 
ord in this office. 

In Testimony Whereof, I have hereunto sot my hand, and 
affixed the Seal of said State, at Hartford, this third day of 
Mav A. D. 1935. 

(Signed) C. JOHN SATT1 

(Seal of the State) Secretary. 

Plaintiffs Saltzs’ Exhibit No. 1 

THIS AGREEMENT MADE AND ENTERED 
at New Haven, in the County of Nev T Haven, State 


70 
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of Connecticut, this 28th day of June, 1929, by and between 
David T. Lang-rock, a resident of the City of New Haven, 
Cbunty of New Haven, State of Connecticut, hereinafter 
for the purposes of convenience called “Distributor”, and 
Lewis Saltz and S. Thomas Saltz, both residents of the City 
of Washington, District of Columbia, hereinafter for the 
purposes of convenience called “Retailers”, 

W IT X ESSEX II 


WHEREAS, the distributor is engaged in the business 
of the manufacture of men’s and boys' clothing, and owns 
or controls a number of stores engaged in the business of re¬ 
tailing merchandise manufactured by the Langrock Cloth¬ 
ing Company of New Haven, in which company the said dis¬ 
tributor is substantially interested, and 

WHEREAS, the retailers are desirous of engaging in the 
retail business of the merchandising of haberdashery, men V 
furnishings and clothings, and 
AND, FURTHER, WHEREAS both the distributor and 
the retailers, for their joint and mutual interest, are de¬ 
sirous of forming a corporation, in which corporation said 

Plaintiffs Saltzs’ Exhibit No. 2—Page 1 


71 distributor and said retailers are each to have an un¬ 
divided one-half interest in the stock of said corpo¬ 
ration, and 

FURTHER, WHEREAS, it is the intention of the par¬ 
ties hereto to promptly upon the execution of the within 
instrument take the necessary steps to form a corporation 
under and pursuant to the laws of the State of Connecti¬ 
cut, which corporation is to carry on the business along 
lines as are hereinafter set forth, 

NOW, therefore, in order to carry out the purposes of 
this contract and for and in consideration of One Dollar 
(receipt whereof is herein mutually acknowledged) mu¬ 
tually paid by each of the parties hereto to the other of said 
parties, and for the further consideration of the conditions 
and covenants herein contained, it is agreed by and between 
the parties hereto as follows: 

1. Upon the execution and delivery of this agreement the 
retailers shall and will as soon as practicable thereafter 
with ail reasonable speed and diligence, arrange for the 
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formation of a corporation under the laws of the State of 
Connecticut, which corporation is to be known as “Saltz 
Brothers, Inc.”, and is to be capitalized in the sum of One 
Hundred Thousand ($100,000) Dollars consisting of one 
thousand (1000) shares of stock of the par value of One 

Plaintiffs Saltzs’ Exhibit No. 2—Page 2 

72 Hundred ($100) Dollars a share, all common stock; 
it being understood that all expenses connected with 

the formation of said corporation shall be paid for by the 
corporation. 

2. The distributor hereby agrees to subscribe for two 
hundred (200) shares of the common stock of the corpora¬ 
tion to be formed and to pay for the same in cash at par 
value, and the retailers likewise agree to subscribe for the 
purchase of two hundred (200) shares of the common stock 
of the corporation and to pay for the same in cash at par 
value. The remaining unissued shares of stock shall re¬ 
main in the corporation as treasury stock and be issued 
when the needs of the corporation require, as determined 
bv proper vote of the Board of Directors of the corporation, 
providing, however, that it shall be incorporated in the by¬ 
laws of the corporation that when the Board of Directors 
shall vote to issue either all or any part of the treasury 
stock, they shall first offer the same to both the distributor 
and the retailers, each to be given the opportunity to pur¬ 
chase one-half of such issue, and the parties hereto are to 
be given two months time from the date of the voting of 
the issue of stock within which to exercise the option of pur¬ 
chasing one-half of the allotment of shares of stock, and in 
the event they shall fail to purchase the stock as aforesaid 

Plaintiffs Saltzs’ Exhibit No. 2—Page 3. 

73 then the stock shall be offered to the public in such 
manner and upon such terms as the Board of Direc¬ 
tors may determine. 

3. It is the purpose of this contract that the distributor 
on the one hand, and the retailers on the other, and their 
respective associates, during the period of five (5) years 
following the formation of the corporation, shall each have 
and own an undivided one-half of the corporate stock issued 
and outstanding, so that at no time during said period shall 
either the distributor or the retailers own or control an 
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aiiiount of stock in excess of the said one-half of the issued 
corporate stock unless it is otherwise mutually agreed upon 
in writing by the parties hereto. 

4. Upon the execution and delivery of the common stock 
of the corporation to the parties hereto as aforesaid, the 
parties hereto agree that they shall thereupon immediately 
deposit their stock under a voting trust agreement with 
“The Mechanics Bank of New Haven, the said bank to hold 
and vote said stock subject to the terms, conditions and 
covenants in said voting trust agreement, under which vot¬ 
ing trust agreement the stock shall be held and voted by the 
said bank, its successors and assigns, for a period of live 
(5) years from and after the date of the issuance of same. 

Plaintiffs Saltzs’ Exhibit No. 2—Page 4. 

5. The voting trust agreement herein referred to 
74 shall among other provisions provide: 

a. The Board of Directors shall be elected from 
year to year during the term of the voting trust agree¬ 
ment, said Board to consist of seven (7) members, four (4) 
of whom shall consist of such members as are named by 
the trustee herein specified and three (3) of whom shall con¬ 
sist of Lewis Saltz, S. Thomas Saltz, the retailers in this 
agreement, and also one (1) other member to be appointed 
by the said Lewis Saltz and S. Thomas Saltz. 

b. The President of the corporation is to be Lewis Saltz 
and the Vice President and Secretary, S. Thomas Saltz; the 
other officers are to be designated and voted for by the 
Board of Directors. 

c. The said voting trust agreement shall further provide 
that the trustee shall cause the Board of Directors to enter 
into a contract with the said Lewis Saltz and S. Thomas 
Saltz, the retailers herein, which agreement shall substan¬ 
tially embody the following terms and conditions: 

1. The said Lewis Saltz and S. Thomas Saltz are to be 
Employed for a period of five (5) years, to manage the re¬ 
tail establishment of the business to be conducted by the 
corporation in the District of Columbia, and that the com- 

PlaintifFs Saltzs’ Exhibit No. 2—Page 5. 

pensation of the said Lewis Saltz and S. Thomas 
Saltz shall be as follows: For the first year of the 


75 
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business (said first year to begin upon the opening of 
the store) the said retailers are to receive Five Thou¬ 
sand ($5,000) Dollars each, which payment is to be made 
either weekly, semi-monthly or in monthly periods, as said 
retailers may desire; it is understood, however, that from 
and after the first year of the business the retailers are to 
receive a drawing account of Thirtv-seven Hundred Fiftv 
($3750) Dollars each, payable at such times as the said 
retailers may desire; provided, however, that following the 
first year period if the net sales of the business shall ex- 
cede the sum of One Hundred Fifty Thousand ($150,000) 
Dollars then each of said retailers shall receive from the 
company, in addition to the drawing account herein pro¬ 
vided, a sum equivalent to two and one-half (2 1 y 4%) per 
cent of the net sales in excess of One Hundred Fifty Thou¬ 
sand ($150,000) Dollars, it being understood that net sales 
wherever used in this agreement shall be construed to mean 
all gross amount of sales deducting from the same all re¬ 
turned sales; it is further provided that said payment of 
two and one-half (2V»%) per cent of the business in excess 
of One Hundred Fifty Thousand ($150,000) Dollars shall 
be payable only and in the event that the business of the 
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corporation at the end of the fiscal year shows a ten 
76 (10%) per cent net profit on the capital invested; 

it is understood that said two and one-half (2V*>%) 
per cent shall apply only up to a maximum of net business 
of Five Hundred Thousand ($500,000) Dollars. In deter¬ 
mining said net profits all local and federal taxes shall be 
considered as an expense item of the business. 

II. The employment agreement shall contain a further 
provision that the said retailers are to devote their un¬ 
divided time and attention for and in behalf of said cor¬ 
poration. 

d. The voting trust agreement shall further provide that 
dividends to stockholders shall be declared only when the 
surplus of the company shows an excess of fifty (50%) per 
cent of the invested capital, excepting, however, that it is 
understood and agreed that the Board of Directors shall 
vote out of the earnings of the corporation if the earnings 
are sufficient for said purpose, a dividend of not more than 
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six (6%) per cent on the invested capital for the preceding 
year; in the event that the Board of Directors shall find that 
the earnings of the corporation will not warrant or permit 
the payment of said six (6 c /c) per cent, or any part thereof, 
for the fiscal year, then at the next annual meeting of the 
Board of Directors if the earnings of the corporation will 
warrant or permit, the directors may vote a six (6%) per 
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cent dividend on the invested capital, and in addition 

77 thereto if the earnings will permit, an additional 
amount covering a six (6%) per cent dividend for 

the preceding year; it being expressly understood that said 
six (6%) per cent payment (which payment is to be made 
to the holders of the stock) shall not be paid excepting out 
of the earnings of the corporation. In determining the 
question of earnings, in the event there should be a dis¬ 
agreement between the parties hereto as to any of the fig¬ 
ures on the inventory for the fiscal period, the determina¬ 
tion of which figures will influence the dividend to be paid, 
if any, then the parties hereto agree to submit the question 
as to the reasonable value to be placed upon the inventory 
to a Board of Arbitration, which Board is to be created 
in the following manner: the distributor is to appoint one 
arbitrator and the retailers are to appoint a second, in the 
event the two so appointed shall fail to agree upon the value 
Of the inventory then the two so chosen shall appoint a 
third arbitrator, and the decision of the majority of the 
Board of Arbitration so chosen shall be final and binding 
upon the parties. 

3. The said retailers are to use their best endeavors to 
obtain a lease of a proper store in the District of Columbia 
to be occupied for the business of the corporation. It 
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being specifically understood and agreed that this 

78 contract shall be of no force and effect if no lease is 
obtained, and this contract shall be null and void in 

the event proper lease is not delivered to the corporation 
within a reasonable time from the signing of this agree¬ 
ment. It is understood, however, that this contract is fur¬ 
ther conditioned upon the approval of the Board of Direc- 



LEWIS SALTZ AND S. THOMAS SALTZ VS. SALTZ BROS. 


33 


tors of the corporation to the acceptance of such lease after 
it may be obtained by the said retailers. It is understood 
that negotiations are now in progress for the acquirement 
of a certain lease of store at No. 1341 F Street, X. AY. and 
the said retailers are endeavoring to obtain a gransfer of 
said lease, together with the furniture and fixtures now 
present in said store, for the sum of Seventy-five Hundred 
($7500) Dollars, and the parties hereto agree that the pay¬ 
ment of Seventy-five Hundred ($7500) Dollars would be a 
reasonable payment for said lease with the furniture and 
fixtures contained in said store, and that the payment of 
said amount shall be considered as an indebtedness of the 
corporation, providing that said transfer of the lease to¬ 
gether with the furniture and fixtures shall be made to the 
corporation and become a part of the assets of the corpo¬ 
ration. 

f. The condition of employment by the corporation of the 
retailers exclusive of compensation which is provided for 
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herein shall be covered bv the bv-laws of the com- 

• * 

79 panv outlining the duties required of them in the 
course of their employment. 

g. The Board of Directors shall provide a budget system 
upon which the business shall be operated and the man¬ 
agers are to conduct the business within the terms of such 
system, and the business is to be carried on with dur regard 
to said budget system covering all items of purchases, and 
the retailers herein, who are employed as managers of the 
business, are given authority to make all purchases for and 
in behalf of the corporation. 

h. The by-laws of the corporation shall specifically pro¬ 
vide the percentage of overhead on which the business is 
to be operated, and is to provide that such overhead shall 
not exceed thirty-five (35%) per cent on a minimum of One 
hundred Fifty Thousand ($150,000) Dollars of net sales 
per year (all expenses exclusive of the cost of merchandise 
is to be included in the term “overhead”. 

i. The corporation is to enter into a franchise agreement 
with the Langrock Clothing Company of New Haven as 
modified on the reverse side of said franchise agreement 
and signed by the parties hereto, a copy of which franchise 
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is hereto attached and made a part of this agreement and 
marked Exhibit “A”. 

j. In the event, during the period of five (5) years from 
Plaintiffs Saltzs ’ Exhibit No. 2 Page 10. 

and after the formation of the corporation, the dis- 

80 tributor should purchase additional shares of stock 
of the corporation, which stock should forthwith be 

delivered to the Trustee herein named, then the retailers 
agree to purchase of the distributor shares of stock amount¬ 
ing to one-half of the purchases made by the distributor, 
ahd are to pay for the same in the following manner: the 
amount to be paid is to be at the cost to the distributor plus 
six per cent interest charge on the amount paid for the 
stock from the time acquired and paid for and crediting 
such dividends as may have been declared thereon by the 
corporation, and the retailers agree that all sums which 
may be received bv them from the corporation over and 
above the sum of Five Thousand ($5000) Dollars each per 
year shall be applied for the payment of said stock pur¬ 
chased from the distributor and upon the full payment of 
same the distributor is to deliver said stock to the trustee 
herein, who is to hold the same for and in behalf of the said 
retailers, and it is to be returned to the retailers at the ex¬ 
piration of the period of the voting trust agreement. 

i k. The corporation is to have a bank depository in the 
City of Washington and is to open up a bank account with 
the Bank of Commerce and Savings, or such other bank 
as the Board of Directors from time to time determines, 
which bank in the City of Washington is to handle the daily 
current business of the corporation. 
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1. There shall also be a bank depository opened 

81 in the City of New Haven, and the principal funds 

; of the corporation are to be carried with the Me¬ 

chanics Bank of New Haven. 

m. There is to be deposited in the bank in Washington, a 
sum of Five Thousand ($5000) Dollars which sum is to be a 
revolving fund to be used by the managers for the needs 
and purposes of the business, and in the event either the 
whole or any part of said sum is used during any one week, 
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check is to be promptly drawn from the Mechanics Bank of 
New Haven so as to replenish such amounts of the revolv¬ 
ing fund as may have been drawn during the preceding 
week, so that at all times as nearly as practicable, the re¬ 
volving fund shall consist of Five Thousand ($5000) Dol¬ 
lars. The retailers herein agree to make daily deposits in 
the Washington Bank covering the previous day’s business 
and shall promptly forward check to the Mechanics Bank of 
New Haven covering the said deposit. 

n. It is understood that all books and records are to be 
kept in Washington and that all checks on the revolving 
fund are to be signed by either one of the retailers herein, 
and all other checks from the Mechanics Bank of New 
Haven are to be made out in Washington, signed by the re¬ 
tailers and forwarded to New Haven for counter-signature, 
in pursuance to the by-laws of the corporation. 
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o. Whereas, the distributor herein is a member 
82 and an officer of the Langrock Clothing Company 
of New Haven, he hereby agrees that in the pur¬ 
chase of merchandise for the use of the corporate business 
from the Langrock Clothing Company under and pursuant 
to the franchise agreement hereinbefore referred to, the 
cost price of same to the corporation shall not be greater 
than that charged for similar merchandise of equal quality 
by other manufacturers and distributors, it being under¬ 
stood that at all times, however, merchandise sold and de¬ 
livered to the corporation under and pursuant to the said 
franchise agreement shall be sold at a price whereby the 
corporation will be enabled to fix a retail price on said 
merchandise on a basis of at least a thirty-three and one- 
third (33-1/3%) per cent mark-up. 

p. It is understood and agreed that every six months 
there shall be taken an inventory and audit which shall re¬ 
flect the condition of the company’s business and assets. 

q. It is further agreed that in the event any of the stock¬ 
holders of the company shall desire to sell the stock after 
the expiration of five (5) years that they shall be bound 
first to offer said stock to the other stockholders of the com¬ 
pany at a price to be fixed, which value shall be the book 
value as of an audit covering the company’s business at the 

Plaintiffs Saltzs’ Exhibit No. 2—Page 13. 
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time of tlie lust semi-annual inventory period, unless 

83 such offer shall be accepted by the other stockholders 
of the corporation within ninety (00) days from date 

of such offer the stockholder making the offer shall have the 
privilege of selling his stock at any price and under such 
terms and conditions as he sees fit, to outside parties. 

r. In the event the Board of Directors shall so vote, the 
parties hereto shall immediately apply for life insurance 
which shall be in the nature of group insurance and in such 
amount as the Board of Directors shall determine; said 
policy of insurance is to designate as beneficiary The 
Mechanics Bank of New Haven as Trustee, and it is agreed 
that the corporation shall pay all premiums and receive the 
benefit of all dividends and acummulations on such policies, 
and the beneficiary named herein shall pay out the pro¬ 
ceeds of any policy received by it under and pursuant to 
tlie following terms and conditions: 

In the event of the death of anv one of the said three 
members mentioned, the corporation shall within ninety 
(90) days from the date of the death of said individual fix 
a lvalue on the stock held by said individual prior to his 
death, which value shall be the book value as of an audit 
covering the company’s business at the time of the last 
semi-annual inventory period. 
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84 Upon the fixing of the book value of the stock the 
estate of the deceased and the Mechanics Bank of 

New Haven, named herein, shall be notified of the valua¬ 
tion of the stock fixed. 

Immediately upon receipt of the proceeds of the life in¬ 
surance policy by the beneficiary named herein, the bene¬ 
ficiary shall pay to the estate of the deceased member, a 
sum equal to tlie value of the stock of the corporation in 
the deceased member’s estate, or tlie interest therein, pro¬ 
viding the proceeds of the life insurance policy are suf¬ 
ficient to pay the value of the stock as fixed by the corpora¬ 
tion; in the event that the value of the stock shall reach a 
sum of money less than the amount of the proceeds of the 
insurance policy received by the beneficiary, then the bene¬ 
ficiary is to pay over to the corporation the difference be¬ 
tween the amount paid over to the estate and the amount 
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of money received from the life insurance company under 
the policy. On the other hand, if the amount to lx* paid by 
the beneficiary to the estate for the stock or interest of the 
decedent’s estate, amounts to less than the value of the 
stock as fixed by the corporation, then and in such event 
the beneficiary is to pay over to the decedent’s estate the 
entire amount of the proceeds of the life insurance policy 
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received by it, and the corporation in pursuance to 
85 the agreement made bv and between the stockholders 
herein shall pay over to the estate the difference be¬ 
tween the amount received for the estate from the bene¬ 
ficiary and the fixed value of the stock, being an amount 
necessary to purchase the entire interest of the estate in 
the stock of the corporation. 

i Tt is further agreed that upon payment to the decedent’s 
i estate covering its holdings of stock in the corporation, 
i that the stock shall be promptly turned over to the corpora¬ 
tion which shall be retained bv it as Treasure Stock until 
issued by a proper vote of the Board of Directors. 

The parties hereto agree that the terms and conditions 
of this agreement shall be binding upon themselves, their 
i respective heirs, executors, administrators or assigns. 

IN WITNESS WHEREOF, the parties hereto have liere- 
i unto set their hands and seals the dav and vear first above 
written. 

(Sgd) D. T. LANGROCK (L.S.) 

! ” LEWIS SALTZ (L.S.) 

” S. THOMAS SALTZ (L.S.) 

Witnessed by: 

Samuel Oampner 
Ella G. Weirich 

as to D. T. Langrock and S. Thomas Saltz 

Plaintiffs Saltzs’ Exhibit No. 2—Page 16. 

THIS AGREEMENT MADE BV AND BE- 
i 86 TWEEN David T. Langrock, a resident of the City 
of New Haven, County of New Haven, State of Con¬ 
necticut, and Lewis Saltz and S'. Thomas Saltz, residents 
i of the City of "Washington, District of Columbia, herein¬ 
after described as Saltz Brothers, "WITNESSETH: 
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1. WHEREAS, the parties hereto entered into a certain 
contract under date of June 28, 1929, reference to which is 
hereby made, and which said contract is hereto attached 
and made a part of this agreement, and 

2. FURTHER, WHEREAS, under the terms of said con¬ 
tract the corporation known and described as Saltz Broth¬ 
ers, Incorporated, was formed under and pursuant to the 
laws of the State of Connecticut, and in which corporation 
the stock was issued to the said Langrock and to the said 
Saltz Brothers, and qualifying shares were also issued to 
Andrew J. Kollenbcrg, Abraham Rubington, both of said 
New Haven, and Ralph E. Herman, an officer of The Me¬ 
chanics Bank of New Haven; and 

3. FURTHER, WHEREAS, under the terms of said con¬ 
tract, a trustee agreement was entered into bv and between 

> * 

the parties, whereby all of the outstanding shares of com¬ 
mon stock of said Saltz Brothers, Inc. was placed in the 
hands of said The Mechanics Bank of New Haven, as Trus- 

1 Plaintiffs Saltzs’ Exhibit No, 3—Page 1. 

tee, to be held under and pursuant to the terms of 
87 said trust agreement; and 

4. FURTHER. WHEREAS, the said Langrock 
conducts a clothing manufacturing business under the name 
and style of The Langrock Clothing Company, which has 
been from the date of said contract aforesaid, been selling 
to said Saltz Brothers, Inc. clothing under and pursuant to 
a certain franchise agreement, which said franchise agree¬ 
ment was made a part of said contract above referred to 
under date of June 28,1929; and 

i 5. FURTHER, WHEREAS, the said Saltz Brothers are 
desirous of obtaining complete control and ownership of 
said Saltz Brothers, Inc. conducting a haberdashery and 
clothing business in the City of Washington, District of 
Columbia, 

6. NOW, THEREFORE, in consideration of One Dollar 
and other valuable considerations received to the mutual 
satisfaction of the parties hereto, and for the further con¬ 
sideration of the parties continuing to carry out the terms 
of said basic contract aforesaid, dated June 28. 1929, the 
said David T. Langrock hereby agrees that upon the ex¬ 
piration of said contract dated June 2S, 1929, he will sell 
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and transfer to the said Saltz Brothers all of his holdings 
of stock in said Saltz Brothers, Inc. upon the following 
terms and conditions: 

Plaintiffs Saltzs’ Exhibit Xo. 3—Page 2. 

a—That the said Saltz Brothers shall have com- 

88 plied with all the terms and conditions of said basic 
contract attached hereto, dated June 28, 1929; 

1)—That all loans made by said Langrock to the Saltz 
Brothers personally shall have been paid in full; 

c—That all bank obligations of the said Saltz Brothers, 
Inc. shall have been liquidated and paid for in full; 

d—That all obligations of the said Saltz Brothers to The 
Langrock Clothing Uompanv shall have been paid for in 
full; 

e—That the said Saltz Brothers shall pay for said stock 
a sum equivalent to the book value then and thereto be taken 
‘of the stock of the corporation, provided, however, that the 
minimum the said Saltz Brothers are to pay for the stock 
held by said David T. Langrock, is the par value of same, 
to wit: One Hundred ($100) Dollars a share, which repre¬ 
sents the cost of said stock to the said Langrock. 

7. The said David T. Langrock further agrees that he will 
obtain the single shares of stock held by the said Herman, 
Rubington and Kellenberg, and agrees to have the same 
caused to be transferred to the said Saltz Brothers on the 
same terms and conditions. 
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S. IT IS FURTHER AGREED herein that Para- 

89 graph 1 on page six of the basic contract referred to 
herein, is to be amended so that the salary the said 

Saltz Brothers are to receive after the first year shall be 
Fifty-two Hundred t$5200) Dollars a year each, instead of 
Thirtv-scven hundred Fifty (3750) Dollars a vear each. 

9. [T IS FURTHER AGREED by said Saltz Brothers 
that they will, within six months of the expiration date of 
the contract hereto annexed, notify the said David T. Lang¬ 
rock of their intention to purchase his holdings of the stock 
of said corporation, and of their readiness to comply with 
the provisions of purchase as provided for in this contract. 
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IX WITNESS WHEREOF 1 , the parties have hereunto 
set their hands and seals this 5tli day of March, A. D., 1931. 

(Sgd) D. T. LANGROCK (L.S.) 

” LEWIS SALTZ (L.S.) 

” S. THOMAS SALTZ (L.S.) 

Witnessed by: 

(Sgd) Ella S. Weirich 
“ Clarence F. Emery 

Plaintiffs Saltzs’ Exhibit No. 3—Page 4. 

90 SCHEDULE “A” 

Amendment to Franchise on Reverse Side Hereof. 

1. The territory intended to be covered by franchise set 
forth on reverse side hereof, shall embrace the entire Dis¬ 
trict of Columbia and its suburbs. 

2. In addition to the limitations as to the character of the 
nterchandise which buyer is permitted to sell, permission 
is granted to sell imported top coats and summer clothing 
and clothing specialties. 

3. The buyer may also purchase clothes within price 
ranges lower than those of seller and not competitive to 
seller’s clothes. 

4. In the handling and sale of the clothes above enumer¬ 
ated buyer will not use in any publicity the name or trade¬ 
mark of any other Clothing Manufacturer than that of 
Langrock Clothing Company or Langrock Pine Clothes. 

Dated at New Haven this 28th day of June, A. D., 1929. 

1 LANGROCK CLOTHING COMPANY 

Bv (Sgd) D. T. LANGROCK 
SELLER 

(SGD) S. THOMAS SALTZ 
BUYER 

“ LEWIS SALTZ 

Plaintiffs Saltzs’ Exhibit No. 4 —Page 1. 

91 (Printed on reversed of Amendment.) 

Franchise 

WHEREAS, the Seller Manufactures clothes, having as 
one of its registered trade marks and labels “Langrock Fine 
Clothes,” and 
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FURTHER, WHEREAS, the Seller has acquired a valu¬ 
able good will under this registered trade mark and label, 

IT IS AGREED that the Seller give to the buyer exclu¬ 
sive representation in the handling and sale of Langrock 
Fine Clothes having the registered trade mark and label of 
i Langrock Fine Clothes in the territory set forth in the 
schedule hereto attached, marked “Exhibit A”, and the 
Seller agrees that it will limit itself in the sale of its gar¬ 
ments bearing the said registered trade mark and label 
within said territory in dealing with the Buyer herein, and 
the Buyer agrees to handle, trade and deal in the clothes 
sold by the Seller, bearing the registered trade mark and 
i label of Langrock Fine Clothes, during the period of this 
! contract, excepting, however, that the Buyer agrees that it 
will not handle any other line of clothing, either ready or 
: custom made, without the written permission of the Seller 
first obtained. 

IT IS UNDERSTOOD that to properly carry out the 
terms and spirit of this contract, and further that the Buyer 
should properly represent the Seller in the handling, deal¬ 
ing and selling of the clothes purchased within this*con¬ 
tract, that the Buyer will, during the life of this contract, 
at all times have on hand 300 units of clothing under the 
registered trade mark and label of Langrock Fine Clothes. 

The Buyer hereby agrees to pay to the Seller for the 
clothes delivered to it under it under and pursuant to this 
agreement, on the basis of the printed price list issued by 
the Seller. 

If the Buyer should fail to carry out any of the terms 
of this agreement, or should fail to make payment of the 
i account as billed, then the Seller may at its option cancel 
and terminate this agreement. 

If the Seller should at any time fail to carry out the 
terms of this contract on its part to be fulfilled, then the 
; Buyer may at its option cancel this contract. 

This agreement shall remain in effect indefinitely. If 
i the Buver should so conduct his business and handle the 
Seller’s goods in such manner as to prejudice the good will 
of the Langrock name and label or to unfairly compete 
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92 with other representatives of the Seller, and places 
the name of the Seller in ill repute, or so conduct 
its business as to affect the reputation of the Seller’s goods 
and registered trade mark or business integrity, then the 
Seller may at its option immediately cancel this agreement. 

Dated at New Haven this 28th day of June, 1929. 

LANGROCK CLOTHING COMPANY 
By (Sgd) D. T. LANGROCK 

Seller 

(Sgd) S. THOMAS SALTZ 

Buyer 

i Subscribed and sworn to before me this 28th day of June, 
1929. 


(Sgd) SAMUEL CAMPNER 

Commission of Superior Court. 
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93 Amendment to Joint and Several Answer to the Bill 
of Complaint for Injunction and Accounting and the 
Buie to Show Cause Issued Thereon. 

Filed October 28, 1935 
*•###*# 

The defendants, by leave of the Court first had and ob¬ 
tained, amend their Answer to the Bill of Complaint herein 
and the Rule to Show Cause issued thereon bv adding im- 
mediately after the end of paragraph number twenty-eight 
(28) of their said Answer, the following paragraph num¬ 
bered twenty-nine (29): 

29. That Sections six (6) and seven (7) of Article Five 
(V) of the bylaws of the plaintiff provide as follows: 

94 ARTICLE V 

Officers 

Section 6. The President. The President shall be the 
chief executive officer of the corporation and shall have 
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general supervision over the business of the corporation 
and over its several officers, subject, however, to the con¬ 
trol of the Board of Directors. He shall preside at all 
meetings of the stockholders and of the Board of Directors. 
He may sign, with the Secretary or any other proper officer 
of the corporation thereunto authorized by the Board of 
Directors, certificates of stock of the corporation; may sign 
and execute in the name of the corporation, deeds, mort¬ 
gages, bonds, contracts or other instruments, authorized by 
the Board of Directors, except in cases where the sign¬ 
ing and execution thereof shall be expressly delegated by 
the Board of Directors or bv these bv-laws to some other 
officer or agent of the corporation; and in general to per¬ 
form all duties incident to the office of President and such 
other duties as from time to time may be assigned to him 
by the Board of Directors. In addition to the above duties, 
the President shall be in charge of the selection and pur¬ 
chase of all hats, furnishing goods and accessories, such 
purchases to be made only on signed confirmation of orders 
as authorized under these by-laws. The President shall 
also at all times, while attending to the business of the cor¬ 
poration, keep in touch with and maintain a personal con¬ 
tact with all customers trading in the store of the corpora¬ 
tion and shall be subject to all the rules and regulations 
as approved by the Board of Directors of the corporation 
relative to the employees, hours of business, personal con¬ 
duct, etc. 

Section 7. The Vice-President. At the request of the 
President, or, in his absence or disability, the Vice-Presi¬ 
dent shall perform all the duties of the President, except 
the power of countersigning, and when so acting, shall have 
all the powers of, and be subject to all the restrictions upon 
the President. The Vice-President may also sign, with the 
Secretary or an Assistant Secretary, or any other proper 
officer of the corporation thereunto authorized by the Board 
of Directors, any or all certificates of stock of the 
95 corporation; may sign and execute, in the name of 
the corporation, deeds, mortgages, bonds or other in¬ 
struments; authorized by the Board of Directors, except 
in cases where the signing and execution thereof shall be 
expressly delegated by the Board of Directors or by these 
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bv-laws to some other officer or agent of the corporation; 
and shall perform such other duties as from time to time 
mav be assigned to him bv the Board of Directors or the 
President. In addition to the foregoing, the Vice-President 
shall also be General Manager of the business of the cor¬ 
poration and shall be subject to the control of the Board 
of Directors. The Vice-President shall also be in charge 
of the selection and purchase of all clothing and accessories 
aild all store equipment, all such purchases to be made only 
on signed confirmation of orders as authorized under these 
by-laws or special vote of the Board of Directors. The 
Vice-President shall also be in charge of all items of public¬ 
ity of the corporation and shall be subject to all the rules 
and regulations as approved by the Board of Directors 
relative to employees, hours of business, personal conduct, 
etc. The* Vice-President while acting as General Manager 
of the business shall be responsible to the Board of Di¬ 
rectors of the corporation for the carrying out of all de¬ 
tails connected with the management of the business, sub¬ 
ject to the direction of the Board of Directors, and shall 
have charge of store personnel, remuneration of employ¬ 
ees, according to the budget set for salary in each depart¬ 
ment, duties of employees, hours of business and all other 
matters pertaining thereto.” 

LEWIS SALTZ 
S. THOMAS SALTZ 

96 TOBRIXER, GRAHAM, BREZ & TOBRIXER 
By SELIG 0. BREZ 

Attorneys for Defendants. 

District of Columbia, ss: 

We, Lewis Saltz and S. Thomas Saltz, being first duly 
sworn, on our oaths do depose and say that we have read 
the foregoing Amendment to Answer by us subscribed and 
know the contents thereof; that the matters and things 
therein stated as of our personal knowledge are true, and 
those stated upon information and belief, we believe to be 
true. 


LEWIS SALTZ 
S. THOMAS SALTZ 
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SUBSCRIBED and sworn to before me this 21 day of 
October, A. D. 1935. 

BELLE FOUCAULT 

(Seal) Notary Public in and for the District of Columbia. 
Comm. Ex. 10/1/39 

We have no objection to the filing- of the above amendment. 

OLCOTT, PAUL & HAVENS 
per J. E. L. 

JOHN E. LASKEY 

Attorneys for Plaintiff 

Let this Amendment be filed. 

10/28/35 

0 R LUHRING 
Justice 


97 Affidavit of D. T. Langrock 

Filed October 31, 1935 

EXHIBIT A 

(COPY) 

THIS AGREEMENT MADE BY AND BETWEEN 
D. T. Langrock, a resident of the City of New Haven, 
County of New Haven, State of Connecticut, and Lewis 
Saltz and S. Thomas Saltz, residents of the City of Wash¬ 
ington, in the District of Columbia, 

WITNESSETH: 

1. WHEREAS, the parties hereto are all holders of stock 
of Saltz Brothers, Inc., a corporation organized under and 

, pursuant to the laws of the State of Connecticut, and doing 
! business in the District of Columbia, and 

2. FURTHER, WHEREAS, the said Langrock has pur¬ 
chased Twenty-five Thousand ($25,000) Dollars worth of 
additional common stock of said corporation, 

3. NOW, THEREFORE, in consideration of One Dollar 
i and other valuable considerations, received to the mu¬ 
tual satisfaction of the parties hereto, the said Langrock 
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hereby agrees to sell to the said Lewis Saltz and S. Thomas 
Saltz, one hundred twenty-five (125) shares of the com¬ 
mon stock in said corporation, at the par value of One Hun¬ 
dred ($100) Dollars a share, in all Twelve Thousand, Five 
Hundred ($12,500) Dollars, and agrees to take in payment 
therefore a note to be signed by both the said Lewis Saltz 
and S. Thomas Saltz in the sum of Twelve Thousand, Five 
Hundred ($12,500) Dollars, which note is payable on or 
before October 1, 1934, and is to bear interest at the 

98 rate of six per cent, per annum, interest payable 
semi-annually; 

' 4. IT IS UNDERSTOOD that said Langrock is to retain 
possession of said stock until said note is paid for 
in full, according to its tenor, and said Langrock agrees 
to deliver said certificate for two hundred fifty (250) shares 
of stock to The Mechanics Bank of New Haven, to be held 
by it under and pursuant to a certain trust agreement under 
which the rest of the common stock of said Saltz Brothers, 
Inc. has been delivered to it; 

5. In the event that the said Lewis Saltz and S. Thomas 
Saltz shall pay any part of said Twelve Thousand Five 
Hundred ($12,500) Dollars before said date of October 1, 
1934, then the said Langrock agrees that stock equivalent 
tb the amount paid is to be issued, and to in turn to be held 
by The Mechanics Bank of New Haven, for and in behalf 
of said Lewis Saltz and S. Thomas Saltz, under and pur¬ 
suant to said trust agreement; 

6. In the event said note is not paid according to its 
tenor on or before said first day of October, 1934, said 
Langrock may, at his option, consider this agreement as 
null and void, and retain the said one hundred twenty-five 
(125) shares of stock which he agrees to sell hereunder; 

7. The said Langrock further agrees in the event 

99 any dividends are declared on said stock that he will 
give the said Lewis Saltz and S. Thomas Saltz credit 

on one hundred twenty-five (125) shares of stock for such 
dividends as may be received on the same number of shares 
of stock which are being held by him under and pursuant to 
the terms of this agreement. 
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IN WITNESS WHEREOF, the parties have hereunto 
set their hands and seals, at New Haven, this 10th day of 
February, A. D. 1930. 

(SIG.) D. T. LANGROCK (L.S.) 
(SIG.) LEWIS SALTZ (L.S.) 
(SIG.) S. THOMAS SALTZ (L.S.) 

Witnessed by: 

(SIG.) SAMUEL CAMPNER 
(SIG.) ELLA G. WEIRICH 

100 Affidavit of Clarence F. Emery 

Filed October 31. 1935 
*#••%## 

EXHIBIT “B” 

Minnies of Deferred Annual Meeting of the Stockholders of 

Saltz Brothers, Inc. 

Deferred Annual Meeting of the Stockholders of Saltz 

Brothers, Inc., held at its office, 65 Whitney Avenue, New 

Haven, Connecticut, on Saturday, February 9th, 1935, at 

2:30 o’clock in the afternoon. 

The President and Vice President both absent. 

Upon motion of Abe E. Rubington, D. T. Langrock was 

nominated and elected Chairman of the meeting. 

Upon motion of A. J. Kellenberg, C. F. Emery was 

chosen Secretary and Mr. C. F. Ernerv immediately took 
» • • 

oath to the faithful discharge of his duties as Secretary. 

The first order of business was the Roll Call of Stock¬ 
holders present by the Secretary and upon said Roll Call, 
the following Stockholders were present in person, to wit: 
D. T. LANGROCK, 523 Shares, 

A. E. RUBINGTON, 1 Share, 

A. J. KELLENBERG, 1 Share, 

The following Stockholders were present by proxy: 
Langrock Clothing Company, 35 Shares, the proxy being 
held by C. F. Emery, its Assistant Treasurer and an ex- 
ecutive officer of that Company. The above named Stock¬ 
holders being a majority of the outstanding capital stock. 

The Secretary presented and read the notice of the de¬ 
ferred annual meeting which was ordered spread upon the 
minutes. 
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Notice of the Deferred Annual Meeting of Salts 

Brothers, Inc. 

Notice is hereby given that the Annual Meeting of the 
Saltz Brothers, Inc. to elect the Board of Directors and to 
do any other business that may properly come before the 
Annual Meeting of said Corporation of the Saltz Brothers, 
Inc., will be held Saturday, February 9th, 1935, at 
101 2:30 P.M., at the office of the Corporation, at #65 

Whitney Avenue, in the City of New Haven, Con¬ 
necticut. 

This notice is given by the undersigned, David T. Lang- 
rock^ of New Haven, Connecticut, the holder of one-tenth 
of the total number of shares of the issued and outstand¬ 
ing capital stock to wit: (more than fifty per cent of the to¬ 
tal number of shares of the issued and outstanding stock of 
said Corporation) because of the neglect and refusal of the 
President of said Corporation to call said annual meeting 
and is in accordance with the statutes in such cases pro¬ 
vided. 

Dated at New Haven, Connecticut, this 26th day of Jan¬ 
uary, 1935. 

DAVID T. LANGROCK (L. S.) 

Holder of one-tenth of the issued 
and outstanding capital stock. 

On this 26th day of January, 1935, I caused to be depos¬ 
ited in the Post Office, City of New Haven, the above notice 
of the deferred annual meeting of Saltz Brothers, Inc. ad¬ 
dressed to 

Lewis Saltz, President 

Saltz Brothers, Inc. 

1341 F. Street, N. W. 

Washington, D. C. 

Lewis Saltz, Esq., 

Westchester Apartments 

Washington, D. C. 

S. Thomas Saltz, Esq. 

1341 F. Street, N. W. 

Washington, D. C. 
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Mr. Abe Rubington 
110 Livingston Street 
New Haven, Connecticut 

Mr. A. J. Kellenberg 
112 Livingston Street 
New Haven, Connecticut 

The first three were by Registered Mail, return receipt 
requested and the last two by general mail, postage 
102 in each instant being prepaid. 

BEATRICE RAPUANO 

The reading of the minutes of the preceding meeting was 
deferred upon motion of A. E. Rubington, because of the 
absence of the Secretary. 

The report of the Directors was called for, but no report 
was forthcoming. 

The reports of the officers were called for, and the Trea¬ 
surer’s report as of October 31st, 1934, was ordered placed 
on file, but no other reports were forthcoming. 

The reports of Committees were called for, but no Com¬ 
mittee Reports were presented. 

The next business in order was the election of Directors 
and the Chair called for nominations for the Board of five 
Directors. The following were nominated 

A. E. RUBINGTON, 

A. J. KELLENBERG, 

D. T. LANGROCK, 

S. THOMAS SALTZ, 

At this point Andrew J. Kellenberg nominated Clarence 
F. Emery for a Director and called the attention of those 
present to the fact that Mr. Emery as Assistant Treasurer 
of the Langrock Clothing Company and as an executive 
officer of that Company which is the holder of thirty-five 
(35) shares of Stock of Saltz Brothers, Inc., was eligible 
for election as a Director of this Corporation. 

This nomination was seconded by A. E. Rubington. 

Upon motion of A. E. Rubington, nominations were de¬ 
clared close. 

Upon motion of Andrew J. Kellenberg, A. E. Rubington 
was appointed Teller to count, record and report to the 
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Chair the result of each ballot. Written ballots were called 
for by the Chair and the votes of each nomination 
103 were announced by the Teller as as follows 

A. E. RUBINGTON, 560 Votes. 

A. J. KELLENBERG, 560 Votes, 

D. T. LANGROCK, 560 Votes. 

S. Thomas Saltz, 560 Votes. 

1 C. F. EMERY, 560 Votes. 

! The Chair then declared that Messrs. A. E. Rubington, 
A. J. Kellenberg, D. T. Langrock, S. Thomas Saltz and C. 
F. Emery were elected to constitute the members of the 
Board of Directors of Saltz Brothers, Inc., for the ensuing 
year and until their successors are elected and qualified. 

On motion of A. E. Rubington duly second by A. J. Kel- 
lenberg, the Board of Directors were instructed to secure 
complete reports and accounts from the officers of the 
previous Board of Directors and were further instructed 
to take the necessary steps to secure same and have all re¬ 
ports and accounts duly audited. 

There being no further business pending upon said Meet¬ 
ing, upon motion of A. E. Rubington, said Meeting ad¬ 
journed at 3:00 P.M. 

C F. EMERY 
Secretary 

I, C. F. Emery, Secretary of the deferred Annual Meet¬ 
ing of Stockholders of Saltz Brothers, Inc., held at #65 
Whitney Avenue, New Haven, Connecticut, Saturday, Feb¬ 
ruary 9th, 1935, at 2:30 P.M., hereby certify that the fore¬ 
going minutes are a correct copy of the minutes of the said 
deferred annual stockholders’ meeting held at the time and 
place aforesaid. 

C F EMERY 
Secretary 

of the Deferred Annual Stockholders’ meeting 
of Saltz Brothers, Inc., held at #65 Whitney 
1 Avenue, New Haven, Conn., on Februarv 9th, 

1935, at 2:30 P.M. 

I, A. E. Rubington, Secretary of Saltz Brothers, Inc. a 
Connecticut Corporation, having a principal office at #65 
Whitney Avenue, do hereby certify that the foregoing min- 
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utes have been compared by me with the Secretary’s 

104 minutes of the deferred Annual Meeting of Stock¬ 
holders of Saltz Brothers, Inc., held at #65 Whitney 

Avenue, New Haven, Connecticut, Saturday, February 9th, 
1935, at 2:30 P.M., and I hereby certify that the foregoing 
minutes are a correct copy of the minutes of the said de¬ 
ferred annual stockholders’ meeting held at the time and 
place aforesaid. 

A. E. RUBINGTON 

Secretary 

(Seal of Saltz Brothers, 

Inc., New Haven, Conn.) 

105 EXHIBIT “C” 

Minutes of the First Meeting of Board of Directors 
of Saltz Brothers , Inc. 

First meeting of the Board of Directors of Saltz Broth¬ 
ers, Inc., held at the office of the Corporation, 65 Whitney 
Avenue, City of New Haven, State of Connecticut, on the 
9th day of February, 1935, immediately upon the adjourn¬ 
ment of the deferred Annual Stockholders’ meeting held 
at said place, being the first meeting of the Board of Di¬ 
rectors elected at said preceding deferred annual Stock¬ 
holders’ meeting. 

PRESENT: 

D. T. LANGROCK, 

A. J. KELLENBERG, 

A. E. RUBINGTON, 

C. F. EMERY, 

constituting a majority of the Board of Directors. 

Mr. D. T. Langrock was chosen Temporary Chairman 
and Mr. A. E. Rubington, Temporary Secretary of the 
Meeting. 

Upon motion of A. J. Kellenberg duly made and seconded 
by A. E. Rubington, the Board of Directors did thereupon 
proceed to the election of officers by written ballot, it hav¬ 
ing been called to the attention of the meeting by the Chair¬ 
man that written ballots must be had for offices. The Tem¬ 
porary Secretary was appointed by the Chairman to act as 
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Teller to count, record and report to the Chair the result 
of each ballot. 

The Chairman instructed the Directors to proceed to bal¬ 
lot for the office of President, which was done. The Teller 
announced that D. T. Langrock had received four ballots 
for President, being the total vote of those present and D. 
T. Langrock was declared bv the Chair to be elected Presi- 
dent. The President was sworn to the faithful perform¬ 
ance of his duties as President and immediately took the 
Chair as the presiding officer. 

The Directors immediately proceeded to ballot for 
106 Vice-President and the Teller announced that A. J. 

Kellenberg has received four votes, being a total 
vote of all those present for Vice-President and the Presi¬ 
dent thereupon declared A. J. Kellenberg to have been 
elected Vice-President, and he was sworn into office. 

The President instructed the Directors to proceed to 
ballot for the office of Secretary. The Directors immedi¬ 
ately voted bv ballot for the office of Secretary and the 
• • • 

Teller announced that A. E. Rubington had received four 
votes for the office of Secretary being the total votes of 
those present. The President announced that A. E. Rub¬ 
ington had been dulv elected as Secretary of Saltz Broth- 
ers, Inc. Mr. A. E. Rubington was then sworn to the faith¬ 
ful performance of his duties as Secretary and imme¬ 
diately took over the duties of that office. 

The Chairman instructed the Directors to proceed to bal¬ 
lot for the office of Treasurer and the Teller announced that 
D. T. Langrock had received four ballots for Treasurer 
being the total vote of those present. The President then 
announced that D. T. Langrock had been dulv elected Trea- 
surer of the firm of Saltz Brothers, Inc. D. T. Langrock 
was then sworn to the faithful performance of his duties 
as Treasurer of the Saltz Brothers, Inc. 

The President instructed the Board of Directors to vote 
for the office of Assistant Secretary. The Directors present 
immediately prepared the written ballot for the office of 
Assistant-Secretary, and the Teller announced that Clar¬ 
ence F. Emery had received four votes for Assistant Sec¬ 
retary. The President then announced that C. F. Emery 
had been elected Assistant Secretary of Saltz Brothers, Inc. 
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The President then instructed the Board of Directors to 
proceed to the election of Assistant Treasurer. 

The Directors present immediately voted by written bal¬ 
lot for the office of Assistant Treasurer and the Teller an¬ 
nounced that Clarence F. Emery had received four 

107 votes for Assistant-Treasurer. The President an¬ 
nounced that Clarence F. Emery had been elected 

Assistant-Treasurer of Saltz Brothers, Inc. Clarence F. 
Emery was then sworn to the faithful performance of his 
duties in the offices of Assistant Secretary and Assistant 
Treasurer of the Saltz Brothers, Inc. 

Upon motion duly made and seconded, it was 
RESOLVED: That The Riggs National Bank of Wash¬ 
ington, D. C., and the National Metropolitan Bank of Wash¬ 
ington, D. C., be and they are hereby designated as the de¬ 
positories of the funds of Saltz Brothers, Inc. 

Upon motion duly made and seconded, it was 
RESOLVED: That the withdrawal of funds of Saltz 
Brothers, Inc., from its depositories, whether identified as 
a regular or a special account or otherwise, shall be by check 
only signed in the name of this Corporation, by its Trea¬ 
surer or by its Assistant-Treasurer and counter-signed by 
the Vice-President or by the Secretary and no other signa¬ 
tures are to be recognized. 

Upon motion duly made and seconded, it was 
RESOLVED: That the President be and he is hereby 
authorized to select and hire a store manager for the store 
at Washington, D. C., at a salary not to exceed $5000.00 per 
year; said manager to be bonded in the sum of not less than 
$10,000 by a security bond made payable to the Corpora¬ 
tion. 

Upon motion duly made and seconded, it was 
RESOLVED: That the President be and he is hereby 
authorized and instructed to dispense with the services of 
any and all employees, when in his opinion it is for the best 
interest of the Corporation to do so and he is further au¬ 
thorized to hire any person or persons necessary in his 
opinion to successfully carry on the business of the 

108 Corporation. 

Upon motion duly made and seconded, it was 
RESOLVED: That the Secretary immediately notify 
creditors and depositories of the election of new officers 
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and the resolutions pertaining to depositories hereinbefore 
adopted. 

Upon motion duly made and seconded, it was 

RESOLVED: That the President of the Corporation be 
and lie is hereby authorized and directed to take immediate 
possession and control of the Corporation and its business 
and all of the property of the Corporation for the best in¬ 
terest of the Stockholders. 

Upon motion duly made and seconded, it was 

RESOLVED: That the President shall report in writ¬ 
ing, his doings to the Board of Directors at such special 
meeting as may be called for the purpose of receiving such 
report. 

i Upon motion duly made and seconded, it was 

RESOLVED: That the President is hereby authorized 
to retain Counsel and to make such other expenditures as 
in his opinion are necessary in the interest of the Corpora¬ 
tion. 

Upon motion duly made and seconded, the Meeting there¬ 
upon adjourned at 4:30 P.M. on said 9th dav of February, 
A. D. 1935. 

A. E. RUBIXGTOX 

Secretary 

I, A. E. Rubington, Secretary of the Saltz Brothers, Inc., 
a; corporation organized under the laws of the State of 
Connecticut, having its principal office at =65 Whitney 
Avenue, Xew Haven, Connecticut, do hereby certify that I 
have compared the foregoing minutes with the minutes of 
the First Meeting of the Board of Directors of Saltz Broth¬ 
ers, Inc., held immediately upon the adjournment of the de- 
' ferred annual stockholders ’ meeting at the office of 
109 the Corporation, at =65 Whitney Avenue, Xew Ha¬ 
ven, Connecticut, on Saturday, February 9th, 1935, 
and the foregoing is a true and correct copy of the minutes 
of said First Meeting of said Board of Directors of Saltz 
Brothers, Inc. 

i A. E. RUBIXGTOX 

Secretary 

(Corporate seal of 
Saltz Brothers, Inc., 

Xew Haven, Conn.) 
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EXHIBIT D 

110 Minutes of the Annual Meeting of the Stockholders 

of Salts Bros., Incorporated 

The annual meeting of the Stockholders of Saltz Brothers, 
Incorporated was held at its office, 65 Whitney Avenue, New 
Haven, Connecticut on Saturday August 31st, 1935 at ten 
o’clock in the forenoon. 

The President and Vice-President were both absent. 

i Abe E. Rubington, Secretary of the Corporation and 

Clarence F. Emery, Assistant Treasurer were present. 

Upon motion of Abe E. Rubington, Ellsworth B. Foote 

was nominated and elected chairman of the meeting. 

Upon motion of Clarence I 1 . Emery, Abe E. Rubington 

was chosen Secrotarv and immediatelv took oath to the 

• » 

faithful discharge of his duties as Seeretarv. 

The first orde r of business was the roll call of Stockhold¬ 
ers present by the Secretary and upon said roll call the fol¬ 
lowing Stockholders were present in person: 

Abe E. Rubington—1 share 

The following stockholders were present by Proxy: 

Langrock Clothing Co., Inc. 35 shares. 

Proxv held by Clarence F. Emery, its Assistant 
Treasurer and an Executive Officer of that Company. 

! D. T. Langrock, 523 shares, Proxy being held by 

i Ellsworth B. Foote of 185 Church Street, New Haven, 

Conn. 

: The above named Stockholders being a majority of the out¬ 
standing capital stock. 

The Secretary presented and read the notice of the An- 
' nual Meeting which was ordered spread upon the Minutes. 

Notice of the Annual Meeting of Stockholders of Saltz 
Brothers, Incorporated 

Notice is herebv given that the annual meeting of stock- 
holders of the Saltz Brothers, Inc. to elect the Board 

111 of Directors and to do any other business that may 
properly come before the Annual Meeting of said 

Corporation of the Saltz Brothers, Inc. will be held Satur- 
. day, August 31st, 1935, at 10:00 A. M. at the office of the 
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Corporation, at 65 Whitney Avenue, in the City of New 
Haven, Connecticut. 

i Dated at New Haven, Connecticut, this 21st day of Au¬ 
gust, 1935. 

! A. E. RUBINGTON 

Secretary. 

On this 21st day of August, 1935,1 caused to be deposited in 
the Post Office, City of New Haven, the above notice of the 
annual meeting of stockholders of the Saltz Brothers, Inc. 
addressed to: 

Lewis Saltz 

c/o Westchester Apartments 
Washington, D. C. 

S. Thomas Saltz 

c/o Westchester Apartments 

Washington, D. C. 

Mr. Abe Rubington 
110 Livingston Street 
New Haven, Conn. 

Mr. A. J. Kellenberg 
c/o Camp Quisinna, Inc. 

Center Lovell, Maine 

Mr. D. T. Langrock 
410 Livingston Street, 

New Haven, Conn. 

The Langrock Clothing Co., Inc. 

65 Whitney Avenue 
New Haven, Conn. 

The lirst two were by Registered Mail, return receipt re¬ 
quested, and the last four by general mail, postage in each 
instance being prepaid. 

C. F. EMERY 

iThe reading of the Minutes of the preceding Meeting was 
deferred upon motion of Clarence F. Emery. 

1 The report of the Directors was called for but no 
112 report was forthcoming. 

The reports of the officers were called for and the 
Treasurer’s report as of July 31st, 1935 was presented by 
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Clarence F. Emery, Assistant Treasurer, the same being in 
the form of an audit and same was ordered on file. 

The Secretary referred to a letter received from Lewis 
Saltz and S. Thomas Saltz, dated August 26, 1935, chal¬ 
lenging the right of the Secretary to call this Meeting, stat¬ 
ing it was the function of the President to call same, and 
also claiming that the Seeretarv was not in fact such. 

The by-laws of this Corporation provide that the Seere¬ 
tarv shall see that all notices are dulv given in accordance 

V *> VJ 

with the by-laws or as required by law. The by-laws pro¬ 
vide that the President shall fix the date of the annual meet¬ 
ing, but do not provide that it is his function to call said 
meeting. Sec. 3406 of the (xeneral Statutes of Conn. Rev. 
1930 dealing with the calls for meetings of Corporations 
organized nnder the laws of Connecticut, provides that no¬ 
tice of stockholder’s meeting shall be given by the Presi¬ 
dent or Secretary. The date of this meeting was duly fixed 
by David T. Langrock, President of the Corporation, and 
notice thereof duly given by the Secretary according to law. 

Mr. Abe E. Rubington was dulv elected Seeretarv of the 
Corporation at a meeting of the Directors held on the 9th 
day of February, 1935 at which the following vote was 
passed: 

“The President instructed the Directors to proceed to 

ballot for the office of Secretary. The Directors imine- 

diatelv elected bv ballot for the office of Seeretarv and the 
» » • 

Teller announced that Abe E. Rubington received 4 votes 
for the office of the Secretary, being the total votes of those 
present. The President announced that Abe E. Rubington 
had been duly elected as Secretary of Saltz Brothers, Inc. 
Mr. Abe E. Rubington was then sworn to the faithful per¬ 
formance of his duties as Secretary and immediately took 
over the duties of that office.” 

The reports of Committees were called for, but no com¬ 
mittee reports were presented. 

113 The next business in order was the election of Di¬ 
rectors and the Chair called for nominations for the 
Board of five directors. The following were nominated: 

Abe E. Rubington 
A. J. Kellenberg 
D. T. Langrock 
S. Thomas Saltz 
Clarence F. Emery 
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These nominations were recorded bv Clarence F. Emerv. 

V * 

1 Upon motion of Abe E. Rubington, nominations were de¬ 
clared closed. 

Upon motion of Abe E. Rubington, Clarence F. Emery 
was appointed Teller to count, record and report to the 
Chair the result of each ballot. Written ballots were called 
for by the Chair and the votes of each nomination were an¬ 
nounced by the Teller as follows: 


Abe E. Rubington 
A. J. Kellenberg 
D. T. Langrock 
S. Thomas Saltz 
C. F. Emery 


559 votes 
559 votes 
559 votes 
559 votes 
559 votes 


The Chair then declared that Messrs. Abe E. Rubington, 
A. J. Kellenberg, D. T. Langrock, E. Thomas Saltz and 
Clarence F. Emery were elected to constitute the members 
of the Board of Directors of Saltz Brothers, Incorporated 
for the ensuing year and until their successors are elected 
and qualified. 

There being no further business pending upon said Meet¬ 
ing, upon motion of Abe E. Rubington, said Meeting ad¬ 
journed at 10:45 A. M. 

i A. E. RUBINGTON 

Secretary. 

I, A. E. Rubington, Secretary of Saltz Brothers, Inc., a 
Connecticut Corporation, having its principal office at 65 
Whitney Avenue New Haven, Conn., do hereby certify that 
the foregoing minutes have been compared by me with the 
minutes of the Annual Meeting of Stockholders of Saltz 
Brothers, Inc., hold at 65 Whitney Avenue, New Haven, 
Conn., on August 31, 1935, at 10 A. M. and I hereby certify 
that the foregoing minutes are a correct copy of the 
114 minutes of the said Annual Stockholders Meeting 
held at the time and place aforesaid. 

Dated at New Haven this 11th day of September, 1935. 

A. E. RUBINGTON 

Secretary. 
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115 EXHIBIT “E” 

(COPY) 

August 26, 1935 

Mr. A. E. Rubington 
c/o Langrock 
P. O. Box 1899 
New Haven, Connecticut 

Dear Sir: 

We beg to acknowledge receipt of your purported notices 
of an annual meeting of stockholders of Saltz Brothers, In¬ 
corporated, to be held on Saturday, August 31, 1935. 

We will not attend said meeting. In the first place, you 
are not secretary of the corporation. The secretary of this 
corporation is S. Thomas Saltz. Furthermore, under the 
bylaws of the corporation, it is the function of the president 
of the corporation, Lewis Saltz, to call said meeting, and 
not the secretary. 

We, therefore, formally put you on notice that we shall 
challenge and contest any action that might be attempted to 
be taken at this illegal meeting. 

Verv trulv vours, 

(SIC.) LEWIS SALTZ 
(SIG.) S. THOMAS SALTZ 

116 EXHIBIT F 

Minutes of Medina of the Board of Directors of Salts 

Bros. Incorporated. 

The meeting of the Board of Directors of Saltz Bros. In¬ 
corporated held at the office of the Corporation at 65 Whit¬ 
ney Avenue, New Haven, Connecticut on the 31st day of 
August 1, .1935, immediately upon the adjournment of the 
annual stockholders meeting held at said place. 

PRESENT: 

Abe E. Rubington 
Clarence F. Emery. 

Clarence F. Emery acted as Secretary of said meeting. 

Mr. Abe E. Rubington suggested that a majority of the 
Board of Directors were not present and that there was no 
quorum for the transaction of business. 
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Upon motion of Abe E. Rubington the meeting was there¬ 
fore adjourned until Monday, September 23rd, 1935 at 10 
A. M. Standard Time. 

A. E. RUBINGTOX 
Secretary 

! 1, A. E. Rubington, Secretary of Saltz Brothers, Inc., a 
Connecticut Corporation, having its principal office at 05 
Whitney Avenue New Haven, Conn., do hereby certify that 
the foregoing minutes have been compared by me with the 
minutes of the Annual Meeting of Board of Directors of 
Saltz Brothers, Inc., held at 65 Whitney Avenue, Xew Ha¬ 
ven, Conn., immediately upon the adjournment of the An¬ 
nual Stockholders Meeting held at said place, and I hereby 
certify that the foregoing minutes are a correct copy of the 
minutes of the said Annual Meeting of Board of Directors, 
held at the time and place aforesaid. 

Dated at New Haven, this 11th day of September, 1935. 

A. E. RUBINGTOX 

Secretary. 

117 EXHIBIT “G” 

Minutes of the Adjourned First Meeting of B.oard 
of Directors of Saltz Brothers, Inc . 

Adjourned first meeting of Board of Directors of Saltz 
Brothers, Inc., held at the office of the Corporation, 65 Whit¬ 
ney Avenue, City of Xew Hazen, State of Connecticut, on 
the 23rd day of September, 1935, at 10 o’clock A. M. East¬ 
ern Standard Time, being the first meeting of the Board of 
Directors elected at the Annual Stockholders’ Meeting, held 
at said office of the Corporation at Xew Haven, Connecticut, 
on Saturday, August 31, 1935, at 10 o’clock in the forenoon, 
and adjourned to the above first mentioned date because of 
lack of quorum. 

PRESENT: 

D. T. LANGROCK, 

A. E. RUBTNGTON, 

CLARENCE F. EMERY, 

constituting a majority of the Board of Directors and a 
quorum. 
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Mr. D. T. Langrock was chosen Temporary Chairman, 
and Mr. A. PI Rubington, Temporary Secretary of the 
Meeting. 

The Temporary Secretary presented and read the notice 
of the Adjourned First Meeting of the Board of Directors 
of Saltz Brothers, Inc., and same was ordered spread upon 
the minutes. 

“Notice of Adjourned First Meeting of B.oard of Directors 

of Saltz Brothers, Inc. 

Kindlv take notice that the first meeting of the Board of 
Directors of Saltz Brothers, Inc., of New Haven, Connecti¬ 
cut, held on August 31, 1935, and adjourned to September 
23rd, 1935 because of lack of quorum will be held at the of¬ 
fice of the Corporation at 65 "Whitney Avenue, New Haven, 
Connecticut at 10:00 A. M. Eastern Standard Time on said 
23rd day of September, 1935. 

118 D. T. LANGROCK 

President of Saltz Brothers, Inc. 

By order of the president 

A. E. RUBINGTON 

Secretary of Saltz Brothers, Inc.” 

The Temporary Chairman referred to a letter received 
from Lewis Saltz and S. Thomas Saltz, dated September 
19, 1935, acknowledging receipt of notice signed by A. E. 
Rubington, as Secretary of Saltz Brothers, Inc., and by D. 
T. Langrock, as President of Saltz Brothers, Inc., addressed 
to S. Thomas Saltz, of an adjourned first meeting of the 
Board of Directors of said alleged Corporation, from Au¬ 
gust 31, to September 23rd, 1935. Said letter from Lewis 
Saltz and S. Thomas Saltz stated that no notice of any first 
meeting of said elected Board of Directors was addressed to 
or received by either of them. They further stated that 
they would not attend said meeting, and they reiterated 
their position as expressed in their letter of August 26, 
1935, and stated they would challenge and contest any action 
that might be attempted to be taken at what they called an 
illegal adjourned meeting. The Temporary Chairman 
called attention to ARTICLE 4, Section 9 of the By-Laws 
of Saltz Brothers, Inc., reading as follows: 
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“First Meeting. Immediately upon the adjournment of 
each annual election of directors the Board of Directors 
shall meet for the purpose of organization and the transac¬ 
tion of other business at the place where said election of 
directors was held. Notice of meeting need not be given.” 

The Temporary Chairman commented further that in 
view of the fact that the By-Laws specifically stated when 
such meeting was to be held, and since S’. Thomas Saltz 
acknowledged receipt of the notice of the adjourned first 
meeting, there could be no question either of the 
119 legality of the meeting or lack of notice to S. Thomas 
Saltz. 

Upon motion of Clarence F. Emery, duly made and sec¬ 
onded by A. E. Rubington, the Board of Directors did there¬ 
upon proceed to the election of officers by written ballot, it 
having been called to the attention of the meeting by the 
Chairman that written ballots must be had for officers. The 
Temporary Secretary was appointed by the Temporary 
Chairman to act as teller to count, record, and report to 
the chair the result of each ballot. 

The Temporary Chairman instructed the Directors to 
proceed to ballot for the office of President, which was done. 
The teller announced that D. T. Langrock had received 
three ballots for President, being the total vote of those 
present, and D. T. Langrock was declared by the Chair to 
be elected President. The President was sworn to the 
faithful performance of his duties as President and imme¬ 
diately took the Chair as the presiding officer. 

The Directors immediately proceeded to vote for Vice 
President, and the teller announced that A. J. Kellenberg 
had received three votes, being a total vote of all those pres¬ 
ent, for Vice President, and the President thereupon de¬ 
clared A. J. Kellenberg to have been elected Vice President. 

The President instructed the Directors to proceed to 
ballot for the office of Secretary. The Directors imme¬ 
diately voted by ballot for the office of Secretary, and the 
teller announced that A. E. Rubington had received three 
votes for the office of Secretary, being a total vote of those 
present. The President announced that A. E. Rubington 
had been duly elected as Secretary of Saltz Brothers, Inc., 
Mr. A. E. Rubington was then sworn to the faithful per¬ 
formance of his duties as Secretary and immediately took 
over the duties of that office. 
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The Chainnan instructed the Directors to proceed to bal¬ 
lot for the office of Treasurer, and the teller an- 
120 nounced that D. T. Langrock had received three bal¬ 
lots for Treasurer, being a total vote of those pres¬ 
ent. The President then announced that D. T. Langrock had 
been dulv elected Treasurer of the firm of Saltz Brothers, 
Inc. D. T. Langrock was then sworn to the faithful per¬ 
formance of his duties as Treasurer of Saltz Brothers, Inc. 

The President instructed the Board of Directors to vote 
for the office of Assistant Secretary. The Directors present 
immediately prepared the written ballots for the office of 
Assistant Secretary, and the teller announced that Clarence 
F. Emery had received three votes for Assistant Secretary. 
The President then announced that Clarence F. Emery had 
been elected Assistant Secretary of Saltz Brothers. Inc. 

The President then instructed the Board of Directors to 
proceed to the election of Assistant Treasurer. The Direc¬ 
tors present immediately voted by written ballot for the of¬ 
fice of Assistant Treasurer, and the teller announced that 
Clarence F. Emery had received three votes for Assistant 
Treasurer. The President announced that Clarence F. 
Emery had been elected Assistant Treasurer of Saltz 
Brothers, Inc. Clarence F. Emery was then sworn to the 
faithful performance of his duties in the offices of Assistant 
Secretary and Assistant Treasurer of Saltz Brothers, Inc. 
Upon motion duly made and seconded, it was 
RESOLVED: That the Riggs National Bank of Washing¬ 
ton, D. C. and the National Metropolitan Bank of Washing¬ 
ton, D. C. be and they are hereby designated as the deposi¬ 
tories of the funds of Saltz Brothers, Inc. 

Upon motion duly made and seconded, it was 
RESOLVED: That the withdrawal of funds of Saltz 
Brothers, Inc., from its depositories, whether identified as 
a regular or special account or otherwise, shall be 
321 by check only, signed in the name of this Corpora¬ 
tion, bv its Treasurer or bv its Assistant Treasurer 
and counter-signed bv the Vice President or Secretarv, and 
no other signatures are to be recognized. 

Upon motion duly made and seconded, it was 
RESOLVED: That the President be and he is hereby 
authorized to select or hire a store manager for the store 
at Washington, D. C. at a salary not to exceed $5,000. per 
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year, said manager to be bonded under the sum of not less 
than $10,000. by a security bond made payable to the Cor¬ 
poration. 

Upon motion duly made and seconded, it was 

RESOLVED: That the President be and he is hereby au¬ 
thorized and instructed to dispense with any and all em¬ 
ployees, when in his opinion it is for the best interests of 
the Corporation to do so, and he is hereby authorized to 
hire any person or persons necessary in his opinion to suc¬ 
cessfully carry on the business of the Corporation. 

Upon motion duly made and seconded, it was 

RESOLVED: That the President should proceed to 
Washington immediately and take complete personal charge 
of the management and affairs of the Washington store of 
Saltz Brothers, Inc., until such time as he is able to select 
a competent manager and other competent employees to 
handle the affairs of the Washington store of Saltz Broth¬ 
ers, Inc. 

Upon motion duly made and seconded, it was 

RESOLVED: That the President immediately notify the 

» * 

depositories and such creditors as in his opinion should be 
notified of the election of new officers and the Resolutions 
pertaining to depositories hereinbefore adopted. 

Upon motion duly made and seconded, it was 

RESOLV?]D: That the President is hereby authorized to 
retain counsel and to make such expenditures as in his 
opinion are necessary in the interests of the Corpora- 
122 tion. 

Upon motion duly made and seconded, the meeting 
adjourned at 11:45 A. M. on said 23rd day of September, 
A. D. 1935. 

ATTEST: 

A. E. RUBINGTON 


Secretary. 


I, A. E. Rubington, Secretary of Saltz Brothers, Inc., a 
Connecticut Corporation, having a principal office at #65 
Whitney Avenue, do hereby certify that the foregoing min¬ 
utes have been compared bv me with the Secretary’s min¬ 
utes of the adjourned First Meeting of the Board of Di¬ 
rectors of Saltz Brothers, Inc., held at #65 Whitney Ave¬ 
nue, New Haven, Connecticut, September 23rd, 1935, at 
10:00 A. M., and I hereby certify that the foregoing minutes 
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are a correct copy of the minutes of the said adjourned 
First Meeting of the Board of Directors held at the time 
and place aforesaid. 

A. E. RUBINGTON, 
Secretary. 

(Corporate Seal of Saltz Brothers, 

Inc., New Haven, Conn.) 

123 EXHIBIT H 

(COPY) 

SALTZ BROTHERS 
1341 F Street, Northwest 

WASHINGTON 

LEWIS SALTZ 

THOMAS SALTZ Retailers and Importers of Gentlemens 
Fine Apparel. 

Telephone Metropolitan 4481 
September 19, 1935 

Mr. I). T. Langrock and Mr. A. E. Rubington 
care Langrock Clothing Companv 
P. O. Box 1899 
New Haven, Conn. 

Gentlemen: 

We beg to acknowledge receipt of purported notice 
signed by A. E. Rubington as Secretary of Saltz Brothers, 
Inc. and by David T. Langrock as President of Saltz Broth¬ 
ers, Inc. addressed to S. Thomas Saltz of an adjourned first 
meeting of the Board of Directors of said alleged corpora- 
; tion from August 31 to September 23, 1935. 
i You are advised that no notice of any first meeting of 
, said alleged Board of Directors was addressed to, or re¬ 
ceived by, either of us. We will not attend said meeting. 
Our position in respect to the legality thereof and to the 
existence of the corporation has been expressed in our let¬ 
ter of August 26, 1935, and in proceedings now pending in 
i the United States Court of Appeals for the District of 
Columbia. 

Again, and for the purpose of the record, we therefore 
formally put you on notice that we shall challenge and con- 
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test any action that might be attempted to be taken at his 
illegal adjourned meeting. 

Very truly yours, 

(SIG.) LEWIS SALTZ 
(SIG.) S. THOMAS SALTZ 

124 Memoranda 

DECEMBER 5, 1935 

Order discharging rule to show cause, filed. 

FEBRUARY 3, 1936 
Final hearing begun. 

FEBRUARY 4, 1936 

Resumed final hearing; passed for settlement to 2-12-36. 


125 Findings of Fact and Conclusions of Law. 

Filed March 31, 1936 

• #••#** 

I 

The Court makes the following findings of fact: 

1: The plaintiff corporation, with authorized capital 
stock of 1,000 shares of common stock, par value $100.00, 
was incorporated under the laws of the State of Connecti¬ 
cut, July 17, 1929, its principal business being to conduct 
a retail business in men’s clothing and furnishings. It has 
filed Certificates of Incorporation and Organization, and 
has not been dissolved. 

Said incorporation was pursuant to an agreement, dated 
June 28, 1929 (Plaintiff’s Exhibit 1) between D. T. Lang- 
rock and Lewis Saltz and S. Thomas Saltz. 

2: The Certificate of Incorporation, dated July 17, 1929, 
was filed August 8, 1929, in the office of the Secretary of 
State of Connecticut; it provides that the corporation “is 
to be located in the town of New Haven in the State of 
Connecticut”. At the first meeting of directors, July 27, 
1929, “at the office of Samuel Campner, No. 129 Church 
Street”, it was voted: “That the office of the corporation 
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be located at No. 129 Church Street, New Haven, Connecti¬ 
cut.’ ’ 

The Certificate of Organization, dated August 15, 

126 1929, and filed August 19, 1929, reports that the 
stock subscribed for has been paid in full, directors 

and officers elected, and bylaws adopted; it states: “The 
location of its principal office in this State is No. 129 Church 
Street”. 

The bylaws provide that “the principal office shall be in 
the City of New Haven, County of New Haven, State of 
Connecticut”; they further provide, among other things, 
for stockholders’ and directors’ meetings; transaction of 
business at such meetings; election of officers; duties of 
officers; bank accounts; and recognition of ownership of 
stock. 

Under the stock subscription 200 shares of stock at par 
$100.00, or $20,000.00, were issued to D. T. Langrock and 
his nominees, and 100 shares each to Lewis Saltz and S. 
Thomas Saltz, and said subscriptions were paid in cash. 

3: At a special meeting of stockholders, July 29, 1929, 
A. J. Kellenberg, S. Thomas Saltz, Lewis Saltz, D. T. Lang¬ 
rock, and Ralph E. Herman were elected directors; Her¬ 
man resigned October 6, 1932, and A. E. Rubington was 
elected a director. The directors July 29, 1929, elected the 
following officers: Lewis Saltz, President; S. Thomas Saltz, 
Vice-president and Secretary; D. T. Langrock, Treasurer. 
Two Assistant Treasurers were also chosen. Said direc¬ 
tors and said principal officers retained their offices until 
the elections of February 9, 1935. 

At said meeting of July 29, 1929, the Directors voted: 

“It was voted that the corporation employ Lewis Saltz 
and S. Thomas Saltz for a period of five years to manage 
the retail establishment of the business to be conducted by 
the corporation in the District of Columbia: the com¬ 
pensation of said Lewis Saltz and T. Thomas Saltz 

127 to be as follows: For the first year of the 
business (said first year to begin upon the open¬ 
ing of the store) the said Lewis Saltz and S. Thomas 
Saltz are to receive Five Thousand ($5000) Dollars each, 
which navment is to be made either weeklv, semi-monthly 
or in monthly periods, as said Lewis Saltz and S. Thomas 
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Saltz may desire; from and after the first year of the 
business said Lewis Saltz and S. Thomas Saltz are to 
receive a drawing account of Thirty-seven Hundred 
Fifty ($3750) Dollars each, payable at such times as they 
may desire; following the first year period, if the net sales 
of the business shall exc cde the sum of One Hundred Fifty 
Thousand ($150,000) Dollars then said Lewis Saltz and S. 
Thomas Saltz shall each receive from the company, in addi¬ 
tion to the drawing account herein provided, a sum equiva¬ 
lent to two and one-half (2M»7< ) per cent of the net sales 
in excess of One Hundred Fifty Thousand ($150,000) Dol¬ 
lars; net sales shall be construed to mean all gross amount 
of sales deducting from the same all returned sales; said 
payment to said Lewis Saltz and S. Thomas Saltz of two 
and one-half (2 1 /j r /r ) per cent each of the business in excess 
of One Hundred Fifty Thousand ($150,000) Dollars shall 
be payable only and in the event that the business of the 
corporation at the end of the fiscal year shows a ten ( 109 ') 
per cent profit on the capital invested; settlement to be 
made semi-annually; said two and one-half per cent shall 
apply only up to a maximum of net business of Five Hun¬ 
dred Thousand ($500,000) Dollars; in determining said 
net profits all local and federal taxes shall be considered as 
an expense item of the business.” 

Said provisions for compensation and for bonus are in 
accord with said agreement of June 28, 1929. 

At said meeting of July 29, 1929, the Directors further 
voted: 

“It was voted that the corporation enter into a fran¬ 
chise agreement with The Langrock Clothing Company of 
New Haven, and S. Thomas Saltz and Lewis Saltz 

128 are herebv authorized to execute the necessarv 

•> 

papers to carry this vote into effect; said franchise 
agreement to be on the same terms and conditions as those 
contained in the franchise agreement entered into by and 
between S. Thomas Saltz, Lewis Saltz and The Langrock 
Clothing Company on June 28, 1929.” 

By Directors’ meeting of October 6, 1932, it was voted 
that said agreement contemplated purchase from Langrock 
Clothing Company of eighty-five per cent, of the wool cloth¬ 
ing handled by plaintiff. 
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After the incorporation, a lease was secured on prem¬ 
ises 1341 F Street, Northwest, Washington, D. C., and the 
retail clothing and furnishings business of Saltz Brothers, 
Incorporated, was opened at that address about October 
11,1929. 

The plaintiff corporation has never paid a dividend. 

4: The Board of Directors at meeting of February 10, 
1930, voted that 250 shares of stock be sold to D. T. Lang- 
rock; Certificate No. 10 for 250 shares was thereupon issued 
to him, and he paid therefor $25,000.00. On the same day, 
an agreement (Plaintiff’s Exhibit No. 2) was entered into 
between D. T. Langrock, Lewis Saltz and S. Thomas Saltz, 
reciting said purchase of stock. The note provided for in 
said agreement was given, but was not paid at maturity, 
October 1, 1934, and has not yet been paid; no payments 
on account of principal have been made, but about two and 
one-half years’ interest was paid. 

5: July 17, 1930, the Directors sold $15,000.00 additional 
common stock, and certificate No. 11 for 75 shares was 
issued to D. T. Langrock, for which he paid $7,500.00; cer¬ 
tificate No. 13 for 37M> shares was issued to Lewis Saltz 
and certificate No. 12 for 37 1 /-! shares to S. Thomas Saltz, 
for which they gave the corporation their note in the 
amount of $7,500.00, on which they still owe a balance of 
about $3,600.00. 

6: March 5, 1931, David T. Langrock, Lewis Saltz 
129 and S. Thomas Saltz entered into a supplemental 
agreement (Plaintiff’s Exhibit No. 3), modifying the 
agreement of June 28, 1929, and providing for the adjust¬ 
ment of stock interests at the end of the five-year period. 

The Directors, March 4, 1931, provided for the increase 
of the “drawing account of Thomas Saltz and Lewis Saltz” 
from $3,750.00 each per year to $5,200.00 each per year. 

7: A special meeting of stockholders, September 17,1931, 
voted to increase the capital stock by adding 250 shares of 
preferred stock, par $100.00. Certificate executed Febru¬ 
ary 27,1932, signed by Lewis Saltz, S. Thomas Saltz, D. T. 
Langrock, and A. E. Rubington, as a majority of the di¬ 
rectors, was filed in the office of the Secretary of State and 
approved March 28, 1932 (Plaintiff’s Exhibit No. 4). 
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8: In October, 1932, the corporation, because of financial 
difficulties, made a 33 1/3 per cent, composition with all its 
creditors except Langrock Clothing Company and the bank; 
thereafter, in an adjustment of accounts, Langrock Cloth¬ 
ing Company accepted 200 shares of preferred stock and 
35 shares of common stock of Saltz Brothers, Incorporated, 
a total of $23,500.00 par value, in liquidation of its account 
in that amount, and cash in the amount of $4,610.05 in set¬ 
tlement of the balance of $13,830.16 of its account. Other 
creditors of Saltz Brothers, Incorporated, knew of the set¬ 
tlement made with Langrock Clothing Company. 

By agreement dated October 31, 1932 (Plaintiff’s Exhibit 
No. 5) Lewis Saltz and S. Thomas Saltz, as owners of $27,- 
500.00 stock, agreed to vote their stock for the re-purchase 
by plaintiff of said $23,500.00 stock from Langrock Cloth¬ 
ing Company. 

Two other agreements were entered into as of October 
31,1932 (Plaintiff's Exhibits Nos. 7 and 8). 

November 11, 1932, Certificate No. 15, for 35 shares of 
common stock, and a certificate numbered 1 for 200 
130 shares of preferred stock (Plaintiff’s Exhibit No. 

i 6) were issued to Langrock Clothing Company; both 
certificates were signed by Lewis Saltz, President, and S. 
Thomas Saltz, Secretary. November 19, 1932, the Di¬ 
rectors authorized the issuance to Langrock Clothing Com¬ 
pany of shares of stock to the amount of $23,500.00, without 
designating whether said stock was to be preferred or com¬ 
mon stock; minutes were signed by S. Thomas Saltz, Lewis 
Saltz, A. J. Kellenberg and D. T. Langrock. 

•In consideration of the above settlement and of Langrock 
Clothing Company’s agreement to support it with further 
credit, Saltz Brothers, Incorporated, agreed to repurchase 
said $23,500.00 stock. About March, 1934. said stock was 
turned over by Langrock Clothing Company, through D. T. 
Langrock as guarantor, to W. Sturzberg Schell & Com¬ 
pany, in a financial adjustment, and said 'IV. Sturzberg 
Schell & Company then became owner of said stock: pay¬ 
ments on the repurchase were made continuously until 
June, 1935, and the amount due has been curtailed to about 
$9,200.00. Said certificates still stand of record on the 
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books of Saltz Brothers, Incorporated, in the name of 
Langrock Clothing Company. 

9: October 31, 1932, a directors’ meeting, at which all 
five directors were present and signed the minutes, was 
held “at the office of the corporation, 65 Whitney Avenue, 
New Haven, Conn.” Thereafter no directors’ meetings 
were held at No. 129 Church Street. 

After the meetings at the time of incorporation, no an¬ 
nual stockholders’ meetings were held until February 9, 
1935; the only stockholders’ meeting in the interim was that 
of September 17,1931, held at the office of Campner & Pouz- 
zner, No. 129 Church Street, in the City and County of New 
Haven, State of Connecticut. 

10: December 26, 1933, the Secretary of State of Con¬ 
necticut entered of record a certificate (Defendants’ 
131 Exhibit No. 4) stating the corporate rights and fran¬ 
chises of Saltz Brothers, Incorporated, were for¬ 
feited as provided in the provisions of Section 3389 General 
Statutes Revision of 1930, because of its defaults to file an¬ 
nual report. (Said Section 3389 provides for the entry of 
such certificate of forfeiture upon failure to file annual re¬ 
ports for two years, and further provides for reinstate¬ 
ment under certain conditions therein set out.) Said for¬ 
feiture was not known to D. T. Langrock until shortlv after 
June 19. 1935; it was known to Lewis Saltz shortly after 
May 3, 1935. 

11: January 15, 1935, (Plaintiff’s Exhibit No. 9), D. T. 
Langrock through his attorneys requested Lewis Saltz, 
President of Saltz Brothers, Incorporated, to fix a date for 
the holding of an annual stockholders’ meeting, and sug¬ 
gested that it be held January 26, 1935, at 11 o’clock A. M., 
at the office of the corporation, 65 Whitney Avenue, New 
Haven, Connecticut. 

January 25, 1935, (Plaintiff’s Exhibit No. 11), Lewis 
Saltz through his attorneys replied that, due to the illness 
of S. Thomas Saltz, he could not comply with the request 
to issue notices for an annual meeting on January 26,1935; 
that when S. Thomas Saltz recovered Lewis Saltz would 
entertain a request for an annual meeting to be held at that 
time. 
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12: January 26, 1935, (Plaintiff’s Exhibit No. 12), D. T. 
Langrock gave notice to all stockholders of record that the 
annual meeting of stockholders to elect directors, and do 
any other business that may properly come before it, would 
be held Saturday, February 9, 1935, at 2:30 P. M., at the 
office of the corporation, 65 Whitney Avenue, in the City of 
New Haven, Connecticut; said notice recited it was given 
by Langrock as holder of one-tenth the total number of 
shares of outstanding stock—to wit, more than fifty per 
cent, of such stock—“because of the neglect and refusal of 
the President of said corporation to call said annual 
132 meeting and is in accordance with the statutes in 
such cases provided.” 

'By letter of February 2, 1935 (Plaintiff’s Exhibit No. 
13), and letter of February 6, 1935 (Plaintiff's Exhibit No. 
15), Lewis Saltz and S. Thomas Saltz, personally and 
through their attorneys, acknowledged receipt of said no¬ 
tice, refused to attend the meeting, questioned the right 
and authority to call it, protested the action as illegal and 
arbit rary, gave notice they would challenge and contest any 
action taken at the meeting, and denied the President had 
neglected or refused to call the annual meeting. 

13. The stock of the corporation issued and outstanding 
on the books of the corporation was as of February 9, 1935, 


and is now, as follows : 

Common Stock: 



Cert. 

No. 

4, issued July 23, 1929, to 

Lewis Saltz 

100 shares 

i 4 

4 i 

r 4 4 

4 4 4 4 4 4 44 

S. Thomas Saltz 

91 “ 

4 4 

4 4 

6, “ 

44 44 44 44 

D. T. Langrock 

189 “ 

a 

4 4 

8, “ 

4 4 29 4 4 * 4 

D. T. Langrock 

8 “ 

4 4 

4 4 

9, “ 

44 44 44 44 

A. J. Kellenberg 

1 “ 

t 4 

4 4 

10, “ 

Feb. 10, 1930, “ 

D. T. Langrock 

250 “ 

i 4 

4 4 

11, “ 

July 17, “ “ 

D. T. Langrock 

75 11 

4 4 

4 4 

12, “ 

44 44 44 4 4 

S. Thomas Saltz 

3 7 Vi “ 


4 4 

13, “ 

44 44 44 44 

Lewis Saltz 

37% “ 

4 i 

4 4 

14, “ 

Oct. 27, “ “ 

(rnssve) 

S. Thomas Saltz 

9 “ 

4 4 

4 4 

15, “ 

Nov. 11,1932, “ 

Langrock Clothing Company 35 * * 

4 4 

4 4 

16, “ 

Nov. 10,1932, ** 

A. E. Rubington 

1 “ 

4 4 

4 4 

17, “ 

44 44 44 44 

Total 

A. J. Kellenberg 

1 “ 

835 shares 


Preferred stock: 

133 Cert. No. 1, issued Nov. 11, 1932, Langrock Clothing 
Company, 200 shares. 
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The total stockholdings, according to the records of the 
corporation, are: 


D. T. Langrock 

522 shares common stock 

A. E. Rubington 

^ a a n 

A. J. Kellenberg 

9 a a a 

Lewis Saltz 

137 V*: “ 

S. Thomas Saltz 

137M> “ “ 

Langrock Clothing 
Company 

35 “ “ 

Langrock Clothing 
Company 

835 shares common stock 

200 shares preferred stock, 


1 share outstanding in name of A. J. Kellenberg has been 
endorsed to D. T. Langrock, but not changed of record. 

14: February 9, 1935, the annual meeting of Saltz Broth¬ 
ers, Incorporated, in pursuance of the notice given by D. T. 
Langrock, set out in paragraph 12 hereof, was held at 2:30 
o’clock P. M. at the office of the corporation, 65 Whitney 
Avenue, New Haven, Connecticut; 525 shares of stock were 
present in person, and 35 shares in name of Langrock Cloth¬ 
ing Company by proxy to Clarence F. Emery, its Assistant 
Treasurer and an executive officer; total stock present 560 
shares, out of S35 shares outstanding. Five directors were 
nominated, seconded and unanimously elected, for the en¬ 
suing year and until their successors are elected and quali¬ 
fied: A. E. Rubington, A. J. Kellenberg, D. T. Langrock, 
S. Thomas Saltz and Clarence F. Emery. 

15: On said ninth day of February, 1935, immediately 
after the adjournment of said stockholders’ meeting, a 
meeting of said Board of Directors was held; there were 
present: A. J. Kellenberg, A. E. Rubington, D. T. Lang- 
rock and Clarence F. Emery. Upon written ballot, the fol¬ 
lowing officers were unanimouslv elected: D. T. 
134 Langrock, President and Treasurer; A. J. Kellen¬ 
berg, Vice-president; A. E. Rubington, Secretary; 
Clarence F. Emery, Assistant Secretary and Assistant 
Treasurer. 

The president was thereupon authorized to select and 
hire a store manager for the store in Washington, D. C.; 
to dispense with the services of any and all employees, and 
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to hire any persons, as in his opinion was for the best in¬ 
terest of the corporation; to take immediate possession and 
control of the corporation and its business and all of its 
property; and lie was authorized to retain counsel and make 
such other expenditures as in his opinion were necessary in 
the interest of the corporation. 

16: Following said meeting of February 9, 1935, D. T. 
Langroek as President, with Charles B. Mclnnis, his attor¬ 
ney, went to the store of Saltz Brothers, Incorporated; they 
there met Lewis Saltz, told him of Langroek's authorization 
by the corporation to take charge of its property and assets, 
and requested and demanded possession thereof. Lewis 
Saltz refused to permit Langroek to take charge. 

17: June 19, 1935, Lewis Saltz and S. Thomas Saltz filed 
a bill in equity, No. 58906 in this Court, against Saltz Broth¬ 
ers, Incorporated, D. T. Langroek and Langroek Clothing 
Company, asking the appointment of a receiver for Saltz 
Brothers, Incorporated. On motion said bill of complaint 
Was dismissed; plaintiffs noted an appeal, which is now 
pending. 

18: June 24, 1935, an annual report of Saltz Brothers, 
Incorporated, (Plaintiff's Exhibit No. 16), was filed in the 
office of the Secretary of State of Connecticut; and there¬ 
upon the forfeiture of December 26, 1933, was revoked and 
the corporation was placed in good standing upon the rec¬ 
ords of said office (Plaintiff’s Exhibit No. 17). 

19: Saturday, August 31, 1935, at 10:00 A. M., 
135 pursuant to notice given August 21, 1935, by the Sec¬ 
retary, the annual meeting of stockholders of Saltz 
Brothers, Incorporated, was held at its office, 65 Whitney 
Avenue, New Haven, Connecticut. The date of said meet¬ 
ing was fixed by the President. 559 shares of stock, out of 
835 shares outstanding, were present in person and by 
proxy. The following directors were unanimously elected: 
D. T. Langroek, A. J. Kellenberg, A. E. Rubington, S. 
Thomas Saltz, and Clarence F. Emery. 

By letter of August 26, 1935, to A. E. Rubington, Lewis 
Saltz and S. Thomas Saltz refused to attend said stockhold¬ 
ers ’ meeting, and gave notice they would challenge and con¬ 
test the action of the meeting. 

20: Meeting of Board of Directors was held immediately 
following said stockholders’ meeting; no quorum was pres- 
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ent, and adjournment was had to September 23, 1935. No¬ 
tice of said adjourned meeting was thereafter given to all 
directors. 

By letter of September 19, 1935, to D. T. Langrock and 
A. E. Rubington, Lewis Saltz and S. Thomas Saltz acknowl¬ 
edged receipt of notice to S. Thomas Saltz, refused to at¬ 
tend said Directors’ meeting called for September 23, 1935, 
and gave notice they would challenge and contest any action 
at said meeting. 

September 23, 1935, the adjourned meeting of the Board 
1 of Directors was held; present, D. T. Langrock, A. E. Rub¬ 
ington, Clarence F. Emery, being a majority of the Board. 

i The Board bv written ballot unanimouslv elected the fol- 
• * 

lowing officers: D. T. Langrock, President and Treasurer; 
A. J. Kellenberg, Vice-president; A. E. Rubington, Secre¬ 
tary; Clarence F. Emery, Assistant Secretary and Assis¬ 
tant Treasurer. The Board again gave instructions to the 
President to take charge of the corporation’s property, of 
the same tenor as those of the meeting of February 9,1935. 
i 21: Following said meeting of September 23, 1935, 

136 Langrock as President again went to plaintiff’s store, 
with his attornev Charles B. Mclnnis, there saw both 
Lewis Saltz and S. Thomas Saltz, and demanded possession 
of the corporation’s store, business and property; Lewis 
Saltz and S. Thomas Saltz said they w r ouid defy Langrock 
in anything he could do; they refused to talk to him or his 
attorney, and ordered both out of the store. 

22: The Board of Directors required that all receipts from 
the business of plaintiff should be deposited in a designated 
bank in a regular account to be disbursed only on check of 
the corporation countersigned by its Treasurer or Assistant 
i Treasurer; provision w r as made for a special account for 
payment of salaries and current expenses, to be disbursed 
! on check drawn by either Lewis Saltz or S. Thomas Saltz, 
without countersignature, deposits in said special account 
to be only by countersigned check on the regular account. 

Since June 20, 1935, Lewis Saltz and S. Thomas Saltz 
have deposited funds of the corporation and receipts from 
i its business in said special account, subject to their check 
without countersignature and have not deposited any of 
i the corporation’s funds in its regular account. 

23: After the expiration of defendants’ five-year con¬ 
tract of employment by the plaintiff, after said forfeiture 
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of corporate rights, and after defendants had knowledge of 
such forfeiture, defendants continued to operate plaintiff’s 
business, to collect from its funds compensation for their 
services as employees, and to hold themselves out to the 
public as operating the corporation’s business, and claimed 
to be entitled to a bonus for the amount of business done in 
plaintiff’s said store for the year ending February 28, 1935, 
a period beginning and ending while the forfeiture was un¬ 
revoked, and extending over four months beyond the ex¬ 
piration of the five-year contract of employment. 

137 Defendants after February 9, 1935, refused to pur¬ 
chase clothing in any volume from Langrock Clothing 

Company; they removed the insignia and trademarks of 
Langrock Clothing Company from plaintiff’s store; during 
the period March 1, 1935, to December 31, 1935, they pur¬ 
chased from Langrock Clothing Company clothing to the 
amount of $8,431.2S, as against a prior annual average of 
about $40,000.00. 

The Court states the following conclusions of law: 

1: This Court has jurisdiction of the bill of complaint, 
and to grant the relief prayed therein, and, in the exercise 
of its general equity jurisdiction, to inquire into and deter¬ 
mine the validity of a corporate election of directors and 
officers of plaintiff corporation as an incidental question of 
fact and of law necessary to the complete adjudication of 
the cause. 

2: The issues involved in this cause do not require for 
their determination a proceeding by quo ivarranto. 

3: The relief sought in the bill herein does not involve the 
regulation of or interference with the internal affairs of a 
foreign corporation. 

4: The forfeiture of corporate rights for failure to file 
annual reports, as certified by the Secretary of State of the 
State of Connecticut, worked no dissolution of the corrpora- 
tion, nor did it invalidate corporate action thereafter taken. 
The question of such forfeiture could be established only 
by the State of Connecticut, in a direct proceeding in a 
proper tribunal, and cannot be made an issue in a collateral 
proceeding. Such forfeiture was revoked, and plain- 

138 tiff corporation was duly reinstated, by the State of 
Connecticut, and the method of such revocation and 

reinstatement can not be questioned here. 
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5: Defendant Lewis Saltz, then President, and defendant 
S. Thomas Saltz, then Secretary, of plaintiff corporation, 
neglected and refused to provide for the holding of the an¬ 
nual meeting of stockholders of said corporation for the 
year 1934, although, under procedure authorized by the 
statute of the State of Connecticut, due request for the hold¬ 
ing of such meeting was made of them by the holder of more 
than one-tenth of the total number of shares of the issued 
and outstanding capital stock of plaintiff corporation. 

6: The stockholders’ meetings of February 9, 1935, and 
August 31, 1935, and the directors’ meetings of February 
9, 1935, August 31, 1935, and September 23, 1935, were 
legally called and held; the action taken at said meetings, 
and each thereof, is the action of the corporation, duly and 
legally taken; and the directors elected at said stockholders’ 
meetings, and the officers elected at said directors’ meet¬ 
ings, are the duly elected directors and officers of plaintiff 
corporation. D. T. Langrock, President of the plaintiff cor¬ 
poration, had the right to verify the bill filed herein and to 
institute this proceeding in its name. Plaintiff is entitled, 
through its said duly elected officers, to put into effect the 
instructions of its said stockholders and directors, and to 
have undisturbed possession of its corporate property and 
business, free from interference from defendants, or either 
of them. 

7: Plaintiff has established in this action its right to a 
permanent injunction restraining and enjoining defendants 
Lewis Saltz and S. Thomas Saltz, and each of them, from 
further conducting or attempting to conduct the business of 
plaintiff, from interfering with said business of plaintiff, 
from taking into their possession or the possession of either 
of them, or removing from said store or from the 
139 possession of plaintiff, any of the moneys, merchan¬ 
dise, books, records, or other property of plaintiff, 
and from withdrawing or attempting to withdraw from any 
of the bank accounts of plaintiff any of the moneys on de¬ 
posit therein. Plaintiff is further entitled to an accounting 
from said defendants, and each of them, for all funds of 
jolaintiff by defendants, and each of them, expended for the 
personal use of them or either of them, or otherwise mis¬ 
applied to the detriment of plaintiff, and to a money decree 
against defendants, and each of them, for the amounts 
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shown by such accounting to be due bv said defendants, 
and each of them, to plaintiff. 

JENNINGS BAILED 

J usticc 

140 Order Granting Injunction and Accounting 

Filed February 27, 1936 

This cause came on to be heard upon the bill of complaint, 
the answer thereto, and the proofs submitted in open court, 
and upon consideration thereof, and after hearing counsel 
for the respective parties, 

It is bv the Court, this 27th dav of Februarv, 1936, 
ADJUDGED, ORDERED AND DECREED: That the 
defendants Lewis Saltz and S. Thomas Saltz, and each of 
them, be, and they hereby are, perpetually restrained and 
enjoined from further conducting and attempting to con¬ 
duct the business of Saltz Brothers, Incorporated, and from 
interfering with said business, and from taking into their 
possession, and the possession of either of them, and from 
removing from the store and from the possession of plain¬ 
tiff, any of the moneys, merchandise, books, records 

141 and other property of plaintiff, and from withdraw¬ 
ing and attempting to withdraw from the banks ac¬ 
counts of Saltz Brothers, Incorporated, in Riggs National 
Bank and in National Metropolitan Bank, in the City of 
Washington, District of Columbia, and from any other bank 
account of plaintiff, anv of the monevs on deposit therein. 

It is FURTHER ADJUDGED,'ORDERED and DE¬ 
CREED : That this cause be referred to the Auditor of this 
Court, to examine into and determine the accounts of the 
defendants Levis Saltz and S. Thomas Saltz, and each of 
them, with the plaintiff, and ascertain the amount due from 
them, and each of them, if any, to the plaintiff, with respect 
to all funds of plaintiff by said defendants, and each of 
them, expended for the personal use of them or either of 
them, or otherwise misapplied to the detriment of plaintiff, 
and to report the results of such examination and deter¬ 
mination to the Court. 

JENNINGS BAILEY 

Justice 
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From the foregoing decree the defendants note an appeal 
in open court to the U S Court of Appeals for the District 
of Columbia, the bond on such appeal as supersedeas is 
fixed in the sum of Fifty thousand dollars and one hundred 
dollars as costs or in lieu of said bond for one hundred dol¬ 
lars a deposit of Fifty dollars in cash. 


JENNINGS BAILEY 

Justice 


Memorandum 

MARCH 5, 1936 

$50 deposit by Tobriner for defendants in lieu of under¬ 
taking on appeal. 


14-2 Assignment of Errors 

Filed March 20, 1936 


**•*#•# 


Come now the defendants Lewis Saltz and S. Thomas 
Saltz, by their attorneys, and assign as error in the above 
entitled cause the following: 

The Court erred: 

1. In failing to dismiss plaintiff’s bill. 

2. In granting an injunction restraining interference in 
the conduct of plaintiff’s business by defendants. 

3. In ordering an accounting as to the conduct by defen¬ 
dants of plaintiff’s business. 

4. In trying the title to corporate offices. 

5. In refusing to dismiss the bill on the ground that 
quo warranto proceedings were proper for the trial of the 
issues involved. 

6. In holding that the meeting of stockholders and di¬ 

rectors of February 9,1935, was valid and regular. 
143 7. In holding that the stockholders’ meeting of 

August 31, 1935 was valid and regular. 

8. In holding that the deferred directors’ meeting of 
September 23, 1935, was valid and regular. 

9. In holding that the acts of the corporation during the 
suspension of its corporate privileges were valid and reg¬ 
ular. 

10. In holding that the corporate privileges of the plain¬ 
tiff corporation were reinstated. 
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11. In holding that after said corporate powers were re¬ 
instated such reinstatement was retroactive so as to val¬ 
idate the acts of the corporation during its suspension. 

12. In holding that the Langrock Clothing Company was 
entitled to vote the stock previously transferred and deliv¬ 
ered to W. Stursberg Schell & Co. 

13. In failing to dismiss the bill on the ground that the 
relief sought constituted an interference with the internal 
affairs of a foreign corporation. 

14. In holding that the plaintiff was properly authorized 
to bring the instant suit. 

15. In failing to hold that the defendants were as 

144 President and Secretary respectively of the corpora¬ 
tion entitled to conduct its business until validly re¬ 
placed. 

16. In failing to hold invalid the election of directors and 
officers of the corporation at the meetings of February 9 
and August 31, 1935, on the ground that said officers and 
directors so elected and voting to dispossess defendants 
were disqualified by reason of their pecuniary interests in 
a corporation whose interests were antagonistic to those of 
plaintiff corporation. 

TOBRINER, GRAHAM, BREZ & TOBRINER 
By SELIG C. BREZ 

Attorneys for Defendants , 

Lewis Saltz and S. Thomas Saltz. 

Service of copy of the foregoing Assignment of Errors 
acknowledged this 20th day of March, 1936. 

JOHN E. LASKEY 
By M. E. ASHLEY 
CHARLES B. McINNIS 
By M. E. ASHLEY 

Attorneys for Plaintiff. 

145 Supreme Court of the District of Columbia 

Tuesday, April 21, 1936 

The Court resumes its sessions pursuant to adjourn¬ 
ments, the Justices sitting in Equity, presiding. 

• •#•### 

Come now the parties hereto by their respective attor¬ 
neys of record, and thereupon, the defendants by their 
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attorneys present to the Court their Statement of Evidence 
taken at the trial of this cause, and heretofore submitted 
herein on the 10th day of April, 1936, and pray that the 
same be signed and made of record, nunc pro tunc, which 
is herebv accordingly done. 

JENNINGS BAILEY, 

J ustice. 

146 Designation of Record 

Filed March 20, 1936 
• •**#*# 

Defendants having perfected an appeal herein to the 
United States Court of Appeals for the District of Colum¬ 
bia, hereby request the Clerk of the Court to prepare a 
transcript of the record on appeal, including therein the 
following papers and proceedings, namely: 

1. The original Bill for injunction and accounting filed 
herein on September 27, 1935. 

2. Memorandum of issuance of rule to show cause for 
preliminary injunction. 

3. Answer of the defendants to bill and rule to show 
cause filed herein October 11, 1935, with Exhibit A thereto 
and Exhibits 1, 2, 3 and 4 to Exhibit A. 

4. Amendment to answer to bill filed herein October 28, 

1935. 

5. Exhibit A to affidavit of D. T. Langrock filed 

147 herein October 31, 1935. 

6. Exhibits B, C, D, E, F, G and H to affidavit of 
Clarence F. Emery filed herein October 31, 1935. 

7. Memorandum of order discharging rule to show cause 
passed herein December 5, 1935. 

8. Memorandum of final hearing begun February 3, 1936. 

9. Memorandum: Final hearing resumed February 4, 

1936, and passed for settlement to 2-12-36. 

10. Findings of fact and conclusions of law. 

11. Order granting injunction and accounting and re¬ 
ferring matter to Auditor, dated February 27, 1936, show¬ 
ing notation of appeal in open Court and fixing of cost and 
supersedeas bonds. 

12. Memorandum of deposit by defendants of Fifty dol¬ 
lars ($50.00) cash in lieu of undertaking on appeal, March 
5,1936. 
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13. Statement of evidence. 

14. Assignment of errors. 

148 15. This designation. 

TOBRINER, GRAHAM, BREZ & TOBRINER 

BvSELIGC BREZ 
•> 

Attorneys for Lewis and S. Thomas Saltz, 
Appellants. 

Service of the foregoing Designation of Record ac¬ 
knowledged this 20th day of March, A. D. 1936. 

CHARLES B McINNIS 
By M. E. ASHLEY 
JOHN E LASKEY 
Bv M E ASHLEY 

Attorneys for Appellee. 

149 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia, ss; 

I, Frank E. Cunningham, Clerk of the Supreme Court 
of the District of Columbia, hereby certify the foregoing 
pages numbered from 1 to 148, both inclusive, to be a true 
and correct transcript of the record according to directions 
of counsel herein filed, copy of which is made part of this 
transcript, in cause No. 59594 in Equity, wherein Saltz 
Brothers, Incorporated, a corporation, is Plaintiff and 
Lewis Saltz and S. Thomas Saltz are Defendants, as the 
same remains upon the files and of record in said Court. 

IN TESTIMONY WHEREOF, I hereunto subscribe my 
name and affix the seal of said Court, at the City of Wash¬ 
ington, in said District, this 15th day of June, 1936. 

(Seal) FRANK E. CUNNINGHAM, 

Clerk. 

By CHAS. B. COFLIN, 
Assistant Clerk. 

150 Submitted this 10th day of April, 1936. 

United States Court of Appeals for the District 
of Columbia, filed Jun 15 1936. 

0. R. LUIIRING, 
Justice. 

MONCURE BURKE, 

Clerk. 
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In the Supreme Court of the District of Columbia. 

Equity No. 59,594. 

Saltz Brothers, Inc., Plaintiff , 
vs. 

Lewis Saltz and S. Tiiomas Saltz, Defendants. 

Filed Mar 14 1936 
Filed Apr 21 1936 

NOTICE 

To: Messrs. John E. Laskey, Albee Building, and 

Charles B. Mclnnis, Transportation Building, 
Washington, D. C., 

Attorneys for Plaintiff. 

Please take notice that the attached Statement of Evi¬ 
dence will be called to the attention of and submitted to the 
Court on Friday, April 10, 1936, at ten o’clock A. M., or as 
soon thereafter as counsel can be heard, for the purpose of 
having the same settled, signed and sealed by the Court. 

TOBRINER, GRAHAM, BREZ & TOBRINER 

Bv SELIG C. BREZ 

Attorneys for Defendants, 

Suite 932, Southern Building, 
Washington, D. C. 

Service of the foregoing Notice and copy of said State¬ 
ment of Evidence acknowledged this 13th dav of March, 
A. D. 1936. 

CHARLES B. McINNIS 
By M. E. ASHLEY 

JOHN E LASKEY 
By M. E. ASHLEY 

Attorneys for Plaintiff'. 
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151 In the Supreme Court of the District of Columbia 

Equity No. 59,594. 

Saltz Brothers, Inc., Plaintiff. 
vs. 

Lewis Saltz and S. Thomas Saltz, Defendants. 

Statement of Evidence 

At the hearing of the above entitled cause on February 
3rd and 4th, 1936, before Mr. Justice Bailey, the following 
proceedings were had, evidence offered and given, rulings 
made by the Court, and exceptions taken by the defendants 
and noted by the Court. 

Thereupon, to maintain the issues on its part joined, 
plaintiff called as a witness, 

David T. Langrock, who, being first duly sworn, testified 
as follows: 

That he lives at New Haven, Connecticut; is President 
of the Langrock Clothing Company, and is President and 
Treasurer of Saltz Brothers, Inc.; that he has been Treas¬ 
urer since the company was organized in 1929; that he was 
President of the company, he believes, during the incor¬ 
porating period, and then since last February again. 

Whereupon witness identified and there was offered and 
received in evidence and marked, “Plaintiff's Exhibit No. 
1”, “Basic Agreement” between the Langrock Clothing 
Company and the defendants, said “Basic Agreement” 
being marked Exhibits Nos. 2 and 4, to Exhibit “A” at¬ 
tached to the answer of defendants to the bill herein. 

152 Witness further testified that upon the organiza¬ 
tion of the corporation he invested $20,000.00. and 

thfere was issued to him $20,000.00 worth of stock at $100.00 
per share par value; that the defendants, Lewis Saltz and 
S. Thomas Saltz, invested the same amount of money in the 
corporation and received a like amount of stock between 
them; that witness still had the stock which was issued to 
him; that after its organization the company conducted a 
retail clothing and furnishings business at 1341 F Street, 
N. W., Washington, D. C., which it still conducts; that after 
the company started business, it needed further money; that 
'witness advanced to the corporation $25,000.00, for which 
there was issued to him 250 shares of its stock. 
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Plaintiff thereupon offered and there was received in 
evidence paper marked, “Plaintiff’s Exhibit No. 2”, which 
is an agreement concerning the issue of said 250 shares of 
stock, which is Exhibit “A’* to the Affidavit of D. T. Lang- 
rock filed in the above cause on the 31st dav of October, 
1935. 

Witness held said 250 shares of stock, which was in his 
name on the books of the corporation; that he got from the 
defendants a note for $12,500.00, which matured in October 
of 1934, and was not paid; that the $25,000.00 was paid and 
the stock issued February 10, 1930. 

That there subsequently came a time when the corpora¬ 
tion was in need of further money; that witness purchased 
from the corporation on July 17, 1930, seventy-five addi¬ 
tional shares for $7500.00; that witness still has said stock, 
which stands in his name on the books of the company; that 
at this time the defendants bought a like amount of stock, 
namely, 37 I /e shares each, for which they gave their note, 
and witness had it discounted, guaranteeing the payment of 
it; that the Basic Agreement heretofore referred to 
153 as Plaintiff’s Exhibit No. 1, was modified on the 
fifth day of March, 1931, by an instrument of that 
date, which was offered and received in evidence and 
marked, “Plaintiff’s Exhibit No. 3”, which is Exhibit 3 of 
Exhibit “A” attached to Defendants’ Answer. 

That a question arose as to the preferred stock of the 
corporation after a settlement with its creditors in 1932, 
whereupon plaintiff offered and there was received in evi¬ 
dence a certified copy, under the seal of the State of Con¬ 
necticut, of a certificate of increase of capital stock of Saltz 
Brothers, Incorporated, dated February 27, 1932, signed by 
Lewis Saltz, S. Thomas Saltz. D. T. Langrock and A. E. 
Rubington, as a majority of the directors, reciting that at a 
meeting of the stockholders of said corporation duly called 
and held for that purpose at No. 129 Church Street, New 
Haven. Connecticut, on the seventeenth day of September, 
1931, the amount of the authorized capital stock was in¬ 
creased bv the addition of two hundred and fiftv shares of 
preferred stock, of the par value of $100.00 per share; said 
certificate was filed in the office of the Secretary of State, 
and by said Secretary of State approved March 28, 1932. 
Said document was marked, “Plaintiff’s Exhibit No. 4”. 
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Witness further testified that at several times the com¬ 
pany was financially embarrassed. That in 1932, the defen¬ 
dant, Lewis Saltz, came to New Haven with a statement 
showing the condition of the company, and recommending 
an attempt to effect a settlement with its creditors; that a 
settlement was effected on the basis of 33-1/3% on the dol¬ 
lar after persuasion on the part of witness; that there was 
not enough money to pay all creditors on that basis, and 
witness succeeded in getting the Langroek Clothing Com¬ 
pany to let its account stand and use the money to pay other 
creditors. That the account of tin* Langroek Cloth- 
104 ing Company at this time was $37,000.00, plus inter¬ 
est, amounting to over $40,000.00. That Andrew J. 
Kellenberg, the defendant, Lewis Saltz, and the witness en¬ 
gineered this settlement with the creditors in the summer 
and earlv fall of 1932. 

The defendants objected to the account of the Langroek 
Clothing Company standing on the books for that amount, 
claiming that they could not get credit with that indebted¬ 
ness on their statements, and suggested that the Langroek 
Clothing Company take stock in the corporation for the in¬ 
debtedness, which it did for some $14,000.00 less than 
155 the amount owing, namely, that it took $23,500.00 
worth of the preferred and common stock, to wit, 
200 shares of preferred stock and 35 shares of common 
stock; that the total par value aggregated $23,500.00; that 
the Board of Directors authorized the issuance of said stock. 
Plaintiff thereupon offered and there was received in evi¬ 
dence paper dated at Washington, D. C., the 31st day of 
October, 1932, reading as follows: (Plaintiff’s Exhibit 
No. 5.) 

In consideration of One Dollar and other valuable con¬ 
siderations received to our full satisfaction, and for the 
further consideration of your efforts and services in obtain¬ 
ing the consent of the Receiver of the Langroek Clothing 
Co., Inc., or the Langroek Clothing Company, Inc. itself, to 
accept common stock and preferred stock of Saltz Bros. 
Inc., at par, in full payment of so much of the obligation of 
Saltz Bros. Inc. owing to the Langroek Clothing Co., up to 
the amount of $23,500, so that the acceptance of said $23,500 
of stock will be in full payment and cancellation of the debt 
of $23,500, we, the undersigned S. Thomas Saltz and Lewis 
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Saltz, both owning stock of the par value of $27,500 in said 
Saltz Bros., Inc., hereby agree, if at any time other stock¬ 
holders of Saltz Bros., Inc. should vote that Saltz Bros., 
Inc. should repurchase any part of all of the issuance of 
$23,500 worth of stock to the Langrock Clothing Co., Inc., 
or to the Receiver thereof, to vote our aforesaid stock in 
favor of said repurchase, providing such vote will not cause 
Saltz Bros., Inc. to become insolvent, and further, providing 
that in no one year shall Saltz Bros. Inc. re-purchase any 
more than 50 shares of said stock, and with the further 
proviso that the re-purchase shall be made at a price no 
greater than $130.00 a share. 

We further agree that whereas, under the by-laws of the 
corporation, we are entitled to a ninety day notice of any 
i purchase of stock, so that we might have a preference of 
purchase, in further consideration of the foregoing, to waive 
. the terms of this clause in the by-laws. 

We, the said S. Thomas Saltz and Lewis Saltz, hereby 
waive anv and all rights to anv dividends that mav be de- 
dared on the stock standing in our names in said corpora¬ 
tion, or to the accumulation of any surplus, until such time 
as the said corporation has purchased 235 shares of the 
stock of Saltz Bros. Inc. held by the Langrock Clothing Co., 
Inc. 

Dated at Washington, D. C. this 31st day of Octo- 
156 her, A. D. 1932. 

Witnessed bv: 

(SIG.) GEORGE GINGRICH 

(SIG.) S. THOMAS SALTZ 
(SIG.) LEWIS SALTZ 

Total Amt. Re- 




Amt. 



to be 

tirable 



Stock Out¬ 


To be 

Retired 

Share 



standing 

Interest 

Retired 

Interest 

Value 

1st 

Year 

23500.00 

1410.00 

5000.00 

6410.00 

128.20 

2nd 

Year 

18500.00 

1110.00 

5000.00 

6110.00 

122.20 

3rd 

Year 

13500.00 

810.00 

5000.00 

5S10.00 

116.20 

4th 

Year 

8500.00 

551.00 

5000.00 

5551.00 

110.20 

5th 

Year 

3500.00 

210.00 

3500.00 

3710.00 

106.00 
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Witness thereupon identified Certificate No. 1 for 200 
shares of preferred stock of Saltz Brothers, Inc., dated the 
11th day of November, 1932, and certificate No. 15 for thirty- 
five shares of common stock of Saltz Brothers, Inc., issued 
to the Langrock Clothing* Company on the same date, and 
testified that these were the certificates accepted by the 
Langrock Clothing Company in settlement of its claim 
against Saltz Brothers, Inc. Plaintiff thereupon offered the 
aforesaid stock certificates in evidence and they were 
marked, “Plaintiff’s Exhibit No. 6’’, each of said certificates 
being signed by S. Thomas Saltz, Secretary, and Lewis 
Saltz, as President. Witness further testified that said 
stock still stands in the name of the Langrock Clothing Com¬ 
pany on the books of the Saltz Brothers, Inc.; that the dif¬ 
ference between the sum of $23,500.00 and the indebtedness 
of Saltz Brothers, Inc. to the Langrock Clothing Company 
in the sum of $14,000.00, w*as personally guaranteed by the 
witness to the Langrock Clothing Company, but wiped off 
as an indebtedness of Saltz Brothers, Inc. to the Langrock 
Clothing Company; that the Langrock Clothing Company 
was not paid as other creditors in the settlement be- 
157 cause they agreed to take cash over a period of time, 
but that the other creditors of Saltz Brothers, Inc. 
all knew* about it. Said indebtedness represented merchan¬ 
dise furnished by the Langrock Clothing Company to Saltz 
Brothers, Inc. Plaintiff thereupon offered and there w’as 
received in evidence tw’o papers, marked respectively, 
“Plaintiff’s Exhibits Nos. 7 and 8”, which were executed 
at approximately the same time. Plaintiff’s Exhibit No. 7 
reads as follow’s: 


158 


New* Haven, Conn., 


Whereas the following stocholders of Saltz Bros., Inc., 
a corporation organized under the law’s of the State of Con¬ 
necticut, did on or before November 1, 1930, place in the 
custody of The Mechanics Bank of New Haven the cer¬ 
tificates of stock of said Saltz Bros., Inc., herein set oppo¬ 
site their names: 


Lewis Saltz 
S’. Thomas Saltz 
David T. Langrock 
Ralph E. Herman 


Certificate No. 4 for 100 shares 

Certificate No. 5 for 91 shares 

Certificate No. 6 for 189 shares 

Certificate No. 7 for 2 shares 
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David T. Langrock 
Andrew J. Kellenberg 
David T. Langrock 
D. T. Langrock 
S. Thomas Saltz 
Lewis Saltz 
S. Thomas Saltz 


Certificate No. 8 for 8 shares 
Certificate No. 9 for 1 share 
Certificate No. 10 for 250 shares 
Certificate No. 11 for 75 shares 
Certificate No. 12 for 37V> shares 
Certificate No. 13 for 37VL* shares 
Certificate No. 14 for 9 shares 


Whereas some of said stockholders executed a proposed 
trust agreement under which said stock should be held by 
said Mechanics Bank as trustees; 

Whereas said proposed agreement provided that execu¬ 
tion thereof by the Trustee should indicate acceptance of 
said proposed trust agreement by the Trustees; 

And WTiereas said Mechanics Bank has never executed 
said agreement, nor has it in fact ever accepted said agree¬ 
ment ; 

And Whereas said Lewis Saltz and S. Thomas Saltz en¬ 
tered into an agreement with said David T. Langrock, dated 
the 10th day of February, 1930, regarding the purchase of 
shares of said corporation represented by said certificate 
for two hundred and fiftv shares; 

Now, Therefore, we the undersigned aforesaid stockhold¬ 
ers do hereby agree each with the other, and with said Me¬ 
chanics Bank and James E. Wheeler, its temporary re¬ 
ceiver, that said proposed agreement and said agreement 
dated February 10, 1930, are in no manner obligatory on 
said Bank or its temporary receiver, and do hereby 
159 individually and collectively request said Mechanics 
Bank, acting herein by its temporary receiver, to de- 
i liver all the aforesaid certificates of stock to David T. Lang¬ 
rock of New Haven. 

i We do hereby individually and collectively agree that 
upon the delivery* to said David T. Langrock of the cer¬ 
tificates of stock of Saltz Bros., Inc., placed by each of us 
in the custody of the Mechanics Bank, as aforesaid, said 
Mechanics Bank and its temporary receiver shall be re¬ 
leased and discharged from any and all claims, demands and 
rights of action whatsoever in relation to said certificates of 
stock so deposited. 
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Witnessess: 

(SIG.) GEORGE GINGRICH 
(SIG.) NETTIE V. DUNAVAN 
(SIG.) LOUISE SELF 
(SIG.) M. B. SWARTWOUT 

(SIG.) LEWIS SALTZ 
(SIG.) S THOMAS SALTZ 
(SIG.) D. T. LANGROCK 
(SIG.) A J KELLENBERG 

Plaintiff’s Exliibit No. 8 reads as follows: 

THIS AGREEMENT MADE BY AND BE- 

160 TWEEN S. THOMAS SALTZ, LEWIS SALTZ, 
residents of the Oitv of Washington, District of Co- 

lumbia, ANDREW J. KELLENBERG and DAVID T. 
LANGROCK, residents of the City and Countv of New 
Haven, State of Connecticut, WITNESSETH: 

1. WHEREAS, the undersigned are all stockholders of 
Saltz Brothers, Inc., and 

2. FURTHER WHEREAS under and pursuant to a cer¬ 
tain trust agreement the stock held individually has been 
placed in possession of The Mechanics Bank of New Haven, 
as Trustee, and 

3. FURTHER WHEREAS on the 31st day of October, 
1932, the parties hereto executed a contract cancelling said 
trustee agreement and authorizing the trustee to turn over 
all of the stock to David T. Langrock, and 

4. FURTHER WHEREAS said David T. Langrock has 
agreed as Treasurer of said Saltz Brothers, Inc., to use said 
stock solelv for the purposes of said corporation, 

5. NOW THEREFORE, IT IS HEREBY AGREED that 
the shares of stock delivered to David T. Langrock under 
and pursuant to the authority of the parties hereto, are to 
be used by the said David T. Langrock for the sole purpose 
of placing same as collateral on any loans made for and in 
behalf of said Saltz Brothers, Inc. or on behalf of the parties 
hereto, or may be used further by him as collateral secur¬ 
ity for the performance of any contracts made prior to the 

signing of this agreement, by any of the individuals 

161 with the Langrock Clothing Co., David T. Langrock 
or The Union and New Haven Trust Company. 
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6. In the event either all or a part of said shares of stock 
are not required for said purposes then the said Langrock 
agrees to return the said shares of stock to the respective 
individuals. 

7. IT IS FURTHER UNDERSTOOD that as soon as the 
shares of stock used for said purposes have served their 
purpose, the same are to be returned to their respective 
owners. 

8. IT IS FURTHER UNDERSTOOD that the stock 
owned by Lewis Saltz and S. Thomas Saltz, parties hereto, 
is not to be returned until all their personal obligations to 
The Union and New Haven Trust Company and David T. 
Langrock, personallv, have been paid in full. 

IN WITNESS WHEREOF, we have hereunto set our 
hands and seals this 31st day of October, A. D. 1932. 

(SIG.) S THOMAS SALTZ 
(SIG.) LEWIS SALTZ 
(SIG.) D T LANGROCK 
(SIG.) A. J. KELLENBERG 
(SIG.) A. E. RUBINGTON 

Witnessed bv: 

(SIG.) GEORGE GINGRICH 

Witness further testified that after the business 
162 began to operate, the provisions as to the deposit of 
funds, embodied in the Basic Agreement, being 
Plaintiff’s Exhibit No. 1, were put into effect; that there 
were many differences between the Board of Directors of 
the corporation and the defendants as to the management 
of the store in Washington; that the defendants never 
wanted to accept the unanimous opinion or orders of the 
Board of Directors with respect to the general manage¬ 
ment and policy of the business; that witness recalled the 
right of defendants under certain conditions to have a 
bonus; that they made a claim for a bonus for the year 
1934, but witness did not enter into the amounts; that Mr. 
Emery took care of it; that witness was told there was some 
discrepancy regarding the figures, and as a result of the 
investigation was told that the defendants were advised 
that the claims they made were not correct. 


112 LEWIS SALTZ AND S. THOMAS SALTZ VS. SALTZ BROS. 

That there was an annual meeting of stockholders of the 
corporation in the years 1934 and 1935, but no August, 
1934, stockholders’ meeting; that an endeavor was made 
on the part of witness and the stockholders to have such 
a meeting several times by formal notice and personal 
interviews with the defendants; that in the spring and 
summer of 1934, there were several conferences between 
witness and the defendants regarding the 1934 meeting; 
that there were several conferences regarding the payment 
of loans and stock subscriptions, notes due, etc., 
163 which had come to an issue, and witness called de¬ 
fendants’ attention to it continuallv and told them 
that the matter would have to be settled at an annual meet¬ 
ing; that things were not at all satisfactory to the majority 
of the stockholders or the Board of Directors; that defen¬ 
dants kept promising all the time to agree to an appointed 
time for such meeting. Witness made several requests for 
such a meeting; that he went to his attorney, David E. 
Fitzgerald, of New Haven, Connecticut, and suggested that 
said attorney write the defendants; that said attorney 
wrote the defendants the following letter, which was offered 
and received in evidence and marked, “PlaintilY’s Exhibit 
No. 9”. 

“ Januarv loth, 1935. 

Lewis Saltz, President 
Saltz Brothers, Inc. 

Westchester Apartments 
Washington, D. C. 

Dear Sir: 

David T. Langrock of New Haven, Connecticut, the 
holder of the majority of the total number of shares of the 
issued and outstanding capital stock of Saltz Brothers, 
Inc., has consulted this office with reference to the Annual 
Meeting for the election of Directors and other business 
proper to come before such Annual Meeting of Saltz 
Brothers, Inc., which has not been carried out according 
to the By-Laws and the Statutes of Connecticut. 

On behalf of said stockholder, David T. Langrock, we 
hereby request you to immediately issue notice for said 
Annual Meeting as provided by the Statutes of Connecticut 
and the By-Laws of said Corporation, and suggest that the 
same be held Saturday, January 26th, 1935, at 11:00 A.M., 
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at the office of the Corporation, 65 Whitney Avenue, New 
Haven, Connecticut. 

Very truly yours, 

FITZGERALD, FOOTE & FITZGERALD 

By (Signed) J. D. Shea 

jds ;br. 

Registered Mail 
Return receipt. 

P.S. Will you kindly let us know by return mail if 
164 this request will be carried out? 

J. D. S.” 

Thereupon there was offered and received in evidence 
and marked, “Plaintiff’s Exhibit No. 10”, answer of Lewis 
Saltz thereto, which stated that he was referring Plaintiff’s 
Exhibit No. 9 to his counsel. 

Witness testified there was a meeting held on the 9th 
day of February, 1935, which witness, Mr. Kellenberg and 
Mr. Rubington and Mr. Emery attended. Plaintiff there¬ 
upon offered and there was received in evidence and 
marked, “Plaintiff’s Exhibit No. 11”, letter of Tobriner, 
Graham, Brez & Tobriner, dated January 25, 1935, reading 
as follows: 

“January 25, 1935. 

Messrs. Fitzgerald, Foote & Fitzgerald, 

Suite 813-826 Chamber of Commerce Bldg., 

185 Church Street, 

New Haven, Connecticut. 

Attention of: 

MR. J. D. SHEA. 

Gentlemen: 

We beg to advise you that your letter of January 15 to 
Mr. Lewis Saltz, President of Saltz Brothers, Inc., has been 
turned over to us for reply. 

Due to the illness of Mr. Saltz’s brother, Mr. S. Thomas 
Saltz, who is a stockholder, director and officer of Saltz 
Brothers, Inc., Mr. Lewis Saltz could not comply with your 
request to issue notices for an annual meeting to be held 
on Saturday, January 26, 1935. 

Mr. S. Thomas Saltz has made arrangements to enter a 
hospital in a few days for an operation for double hernia, 
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which operation is imperative. He will be confined for 
about six weeks as a result of this operation. As soon as 
he recovers Mr. Lewis Saltz will entertain a request for 
an annual meeting to be held at that time. 


165 i 

SCB:G.” 


Very truly yours, 

TOBRIXER, GRAHAM, BREZ & TOBRINER 

by (Signed) Selig C. Brez 


Witness thereupon identified his signature to a notice 
of meeting jjasted in the original minute book of the cor¬ 
poration dated at New Haven, Connecticut, January 26, 
1935, which was offered and received in evidence and 
marked, ‘‘Plaintiff’s Exhibit Xo. 12,” reading as follows: 

XOTICE OF THE DEFERRED AXXUAL MEETING 

of 

SALTZ BROTHERS, IXC. 

Xotice is hereby given that the amiual meeting of the 
Saltz Brothers, Inc. to elect the Board of Directors and to 
do any other business that may properly come before the 
Annual Meeting of said Corporation of the Saltz Brothers, 
Inc., will be held Saturday, February 9th, 1935, at 2:30 
P. M., at the office of the Corporation, at #65 Whitney 
Avcfnue, in the City of Xew Haven, Connecticut. 

This notice is given by the undersigned, David T. Lang- 
rock, of Xew Haven, Connecticut, the holder of one tenth 
of the total number of shares of the issued and outstand¬ 
ing capital stock to wit: (more than fifty per cent of the 
total number of shares of the issued and outstanding stock 
of Said corporation) because of the neglect and refusal of 
the President of said Corporation to call said annual meet¬ 
ing and is in accordance with the statutes in such cases pro¬ 
vided. 

Dated at Xew Haven, Connecticut, this 26th day of Jan¬ 
uary, 1935. 

(Signed) David T. Langrock (L.S.) 

Holder of One-tenth of 
the issued and out¬ 
standing capital stock.” 

Whereupon, it was stipulated that each of the defen¬ 
dants received said notice through the mail. 

There was thereupon offered and received in evidence 
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166 letter of the defendants dated February 2, 1935, 
marked, “Plaintiff’s Exhibit No. 13”, reading as 

follows: 

“Mr. David T. Langrock, 

c/o Langrock Clothing Company, 

65 Whitney Avenue, 

New Haven, Connecticut. 

Dear Sir: 

We acknowledge receipt of your notice purporting to call 
an annual meeting of Saltz Bros., Inc. for Saturday, Feb- 
ruarv 9, 1935. 

We will not attend said meeting and question your right 
and authority to call same. We protest your action as il¬ 
legal and arbitrary, and formally put you on notice that 
we shall challenge and contest any action that may be 
taken at said meeting. 

We deny the statement made in your notice that the 
President of the corporation has neglected and refused to 
call the annual meeting of the corporation. 

Very truly yours, 

LEWIS SALTZ 
S. THOMAS SALTZ. 

Registered mail.” 

There was thereupon offered and received in evidence 
letter of February 4, 1935, from Fitzgerald, Foote & Fitz¬ 
gerald to Tobriner, Graham, Brcz & Tobriner, marked, 
“Plaintiff’s Exhibit No. 14”, reading as follows: 

February 4th, 1935 

Tobriner, Graham, Brez & Tobriner 
Counselors at Law 
932 Southern Building 
Washington, D. C. 

Attention: Solig C. Brez. Esq. 

Re: Saltz Brothers, Inc. 

167 Gentlemen: 

This is to acknowledge receipt of your letter of 
February 2nd. 1935. enclosing copy of a letter dated Janu- 
erv 25th. but received by this office on the 28th day of Janu- 
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You no doubt are aware of the fact that David T. Lang- 
rock one of the principal stockholders of Saltz Brothers, 
Inc., has given notice in accordance with the statutes, in 
such cases provided, that the Annual Meeting of Saltz 
Brothers, Inc., will be held Saturday, February 9th, 1935, 
at 2:30 P. M., at the office of the Corporation at #65 Whit¬ 
ney Avenue in the Citv of New Haven, Connecticut. 

In the letter of January 18th, 1935, received from Mr. 
Lewis Saltz, President of Saltz Brothers, Inc., which was 
in rkplv to a letter from this office on behalf of David T. 
Langrock, demanding the calling of the Annual Meeting 
which the President of the Corporation had failed and 
neglected to do, although such Annual Meeting should have 
been held during the month of August, 1934. Mr. Lewis 
Saltz merely mentioned the fact that he was referring the 

matter to vou as his Attorneys for instructions and stated 
* * 

that he would let this office hear from him just as soon as he 
heard from vou. In view of the fact that nothing further 
was heard from anyone, Mr. Langrock decided to call the 
Meeting as he had made previous requests without avail. 
If Mr. S. Thomas Saltz cannot be present at the meeting, 
he can readily furnish Lewis Saltz or some other person 
with a proxy and the necessary authority to vote his stock. 

Very truly yours, 

FITZGERALD, FOOTE & FITZGERALD 

By (Signed) J. D. Shea 

jds ;br. 

Registered Special 
Return receipt.” 

There was thereupon offered and received in evidence 
letter of February 6, 1935, from Tobriner, Graham, Brez & 
Tobriner, marked, “Plaintiff’s Exhibit No. 15”, reading as 
follows: 

168 “February 6, 1935. 

Messrs. Fitzgerald, Foote & Fitzgerald, 

Counselors at Law, 

Suite 813-826 Chamber of Commerce Bldg., 

185 Church Street, 

New Haven, Connecticut. 

Gentlemen: 

We beg to acknowledge receipt of your letter of Febru¬ 
ary 4, 1935, in reference to Saltz Brothers, Incorporated. 
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Our clients received notice from Mr. Langrock purport¬ 
ing to call the annual meeting of the stockholders of Saltz 
Brothers, Incorporated for February 9, 1935. "VVe protest 
his action as illegal and arbitrary and formally put you on 
notice that we shall challenge and contest any action that 
may be taken at said meeting. 

We deny that Mr. Lewis Saltz, President of the corpora¬ 
tion, has neglected or refused to call the annual meeting of 
the corporation. 

In reference to your suggestion that Mr. S. Thomas 
Saltz furnish Mr. Lewis Saltz with his proxy, permit us to 
state that we think it essential that both be present at the 
annual meeting. 

Very truly yours, 

TOBRINER, GRAHAM, BREZ & TOBRINER 

bv (Signed) Selig 0. Brez 

SOB :G.” 

Witness further testified that he was Treasurer of Saltz 
Brothers, Inc., from its inception down to the meeting of 
February 9, 1935, and identified the corporation minute 
book and the stock certificate book, the latter of which was 
admitted in evidence. 

Witness further testified that there were two certificates 
for one share each outstanding in the name of A. J. Kellen- 
berg on the books of the corporation; that he had one of 
them, but not with him; that the one witness had was en¬ 
dorsed over to him, but never changed on the books of the 
corporation, so that two shares are outstanding in 
169 the name of Mr. Kellenberg. There was thereupon 
offered in evidence the minute of November 9, 1932, 
reading as follows; 

“Motion was made and seconded that the Secretarv im- 

* 

mediately issue to the Langrock Clothing Company, Inc., 
shares of stock in the amount of $23,500 to liquidate the 
account due the Langrock Clothing Company as appearing 
on the books of the corporation in that amount, contract 
covering same to be made a part of the minutes of this 
meeting.” Signed S. Thomas Saltz; Lewis Saltz; A. J. 
Kellenberg; and D. T. Langrock. 

Witness testified he knew personally about the list of 
stockholders, and identified a list of stockholders as of 
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January 26,1935; that said list was kept in the stock certifi¬ 
cate book; that the list was kept for three days before the 
meeting at the office of the company in New Haven. There¬ 
upon there was offered and received in evidence the minutes 
of the annual meeting of stockholders held February 9, 
1935, with notice of meeting, list of stockholders, and bal¬ 
lots; said minutes are set out as Exhibit “B” to the affi¬ 
davit of Clarence F. Emery, filed herein the thirty-first 
day of October, 1935. Said list of stockholders reads as 
follows: 

i “SALTZ BROTHERS INC. 

STOCKHOLDERS ELIGIBLE TO VOTE AT DE¬ 
FERRED ANNUAL MEETING TO BE HELD ON FEB¬ 
RUARY 9, 1935 at NEW HAVEN, CONN, at 2:30 P.M. 


A. J. Kellenberg 
D. T. Langrock 

Langrock Clothing Company, Inc. 

A. E. Rubington 

170 Lewis Saltz 
S. Thomas Saltz 

New Haven, Conn. 

Januarv 26 
1935. 

That there was a directors’ meeting after the stock¬ 
holders’ meeting, at which the witness was present. 

There was thereupon offered and received in evidence 
minutes of directors’ meeting held immediately after the 
stockholders’ meeting on February 9, 1935, which minutes 
are Exhibit “C” to the Affidavit of Clarence F. Emery 
filed herein the 31st day of October, 1935. 

Witness was authorized, following the meeting of direc¬ 
tors in February, 1935, to go and went to Washington; 
went to the store of Saltz Brothers; met the defendant, 
Lewis Saltz, and told him of witness’ authorization; went 
for the purpose of taking charge of the property of the 
corporation. Had an interview’ with defendant, Lewis 
Saltz; told him the circumstances of the meeting of 

171 stockholders and the result of the meeting of the 
Board of Directors, and of witness’ authorization to 

take full charge of the property of the corporation and its 
assets; that defendant, Lewis Saltz, refused to permit wit- 


1 share 
523 shares 
35 shares 
1 share 
1371A shares 
137M.» shares 
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ness to take charge; that witness was in the store about 
half an hour, with his counsel, Mr. Mclnnis, and left after 
business hours; that witness called attention of the defen¬ 
dant, Lewis Saltz, to the fact that he would not gain any¬ 
thing by refusing to obey the order of the Board of Direc¬ 
tors, and the fact that defendant, Lewis Saltz, had made 
some arrangement with the Burglary Alarm System, not 
permitting witness’ name to go on. Defendant, Lewis 
Saltz, told him that was one way defendant, Lewis Saltz, 
“was going to keep us out of the store.’’ Witness called 
attention of Lewis Saltz to a lock he had put on the door 
and asked him to give witness a key, which he refused to do. 

That witness further called Lewis Saltz’s attention to the 
fact that he had removed all Langrock seals on the win¬ 
dows; that witness tried to plead with him and told him lie 
would have a chance to be heard if he desired, but that 
witness’ duty was to try and take control of the premises; 
that witness had a further conversation with defendant, 
Lewis Saltz, at the office of Messrs. Tobriner, Graham, 
Brez & Tobriner, and that Lewis Saltz said no matter if 
they did lose the store, that we would lose the lease, they 
put all the fixtures out, and that we would have no influence 
with the landlord, and that he had a way of breaking the 
lease. 

That after the meeting of February 9, 1935, defendants 
refused to purchase any further clothes in advance from 
the Langrock Clothing Company, and began to purchase all 
of their supplies from other concerns, and told witness at 
the end that they would not buy any clothing in any 
172 volume and took all marks of identification and trade¬ 
marks of Langrock Clothing off the premises and 
stopped using them. 

Thereupon the following occurred: 

By Mr. Laskey: 

Q. Were you present personally at a meeting of the 
stockholders on August 31, 1935? A. I was. 

Q. August 31st? A. No, I was not. I was in Europe— 
1935? 

Q. Yes, 1935; last summer, do you recall whether you 
were present or gave some one a proxy to vote your stock? 
A. I gave them a proxy, yes. 
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Q. Do you remember to whom you gave itf A. There 
were one or two men, I do not remember. 

The Court: We have the proxy here. 

Whereupon there was offered and received in evidence 
minutes of stockholders’ and directors’ meetings of August 
31, 1935, and minutes of the adjourned meeting of the 
Bbard of Directors of September 23, 1935, and the papers 
in the minute book with respect thereto, including letter of 
Lewis Saltz and S. Thomas Saltz to A. E. Rubington, dated 
August 26, 1935, and letter of Lewis Saltz and S. Thomas 
Saltz to D. T. Langrock and A. E. Rubington, dated Sep¬ 
tember 19,1935, the aforesaid minutes being Exhibits “D”, 
“F” and “G” respectively, and said letters being Exhibits 
“E” and “H” respectively, attached to the affidavit of 
Clarence F. Emerv filed herein on the thirtv-first dav of 
October, 1935; that following the meeting of the Board of 
Directors of September 23, 1935, witness tried to assume 
possession of the store in Washington: came down to 
Washington again and saw defendant, Lewis Saltz, and 
after an explanation of the situation by witness, dc- 

173 fendant Lewis Saltz again ordered witness out of 
the store; that he was with Mr. Mclnnis again; that 

defendants stated, “We defv vou in evervthing vou can 
do”, and witness and Mclnnis asked defendants for the 
privilege of talking to them, but defendants refused and 
ordered witness and Mclnnis out of the premises; that 
thereupon witness consulted his attorneys. 

That the other creditors of Saltz Brothers, Inc. knew of 
the arrangement for settlement with the Langrock Clothing 
Company; that Lewis Saltz told them; that in one or two 
instances people that Lewis Saltz spoke to, called witness 
on the telephone and verified it. 

On cross-examination witness testified that in January, 
of 1935, he consulted Mr. Fitzgerald, his attorney 

174 in Connecticut; that he did not tell him he wanted to 
have a new Board of Directors, and that witness was 

having difficulty with the Saltzes, but told his attorney to 
help him out in the situation; that his attorney advised 
him he would take care of the matter legally, and witness 
turned it over to Mr. Kellenberg and Mr. Emery to work 
out whatever details were necessary with the attorneys; 
that witness had full knowledge of the letter that witness’ 
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attorney wrote to the defendants calling a meeting of the 
stockholders, and thereafter signed notices to the defen¬ 
dants setting the meeting dated as of February 9, 1935; 
that witness saw a copy of the letter sent out by Mr. Fitz¬ 
gerald; that witness saw defendants personally several 
times, and sent out letters other than the one sent out by 
his attorneys, asking for an annual meeting for 1934, for a 
period of about six or seven months prior to the letter sent 
out by his attorneys trying to arrange a meeting whereby 
we could settle the differences that had arisen regarding 
money matters, which, however, had nothing to do with the 
stockholders ’ meeting. 

Witness testified that there were two or three prior writ¬ 
ten notices calling a stockholders’ meeting, but that he had 
not them in his possession; would not say six or seven 
months previously, but would say within a period of four 
or five weeks prior; that all of the correspondence relating 
to this was in the files of New Haven; that witness knew 
all the time the Saltzes did not want to call a meeting; that 
witness did not know that defendants had in their answers 
in their pleadings denied that they refused to call a meet¬ 
ing; that witness thought it was some time prior to July 
that he had requested them to call a stockholders’ meeting, 
and told Lewis Saltz that it would be necessary to 
175 call a stockholders’ meeting in order to consider the 
question of buying witness’ stock; that witness felt 
: there were a great many things to discuss at that time that 
concerned the Langrock Clothing Company, as well as wit¬ 
ness himself personally, and the obligations to the bank, 
and did not want to discuss it unless it could be done legally 
and properly recorded in the minute book; that an annual 
meeting of the stockholders of Saltz Brothers, Inc. was held 
after the corporation was first organized. 

Whereupon counsel for plaintiff conceded that there was 
no regular annual meeting of the stockholders of Saltz 
Brothers, Inc. from the time of its organization meeting 
to the meeting of February 9, 1935; that the only meet¬ 
ing of stockholders of any kind held after the organi¬ 
zation of the corporation and prior to February 9, 1935, 
was a special meeting authorizing the raising of the capital 
stock of the company by permitting the issue of $25,000.00 
worth of preferred stock; witness further testified that 
witness called upon Mr. Lewis Saltz to call a stockholders’ 
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meeting in 1931,1932 and 1933, and after 1932 particularly; 
that he had possibly written Lewis Saltz some letters on 
the subject of having stockholders’ meetings, but knew Mr. 
Emery spoke to him about it; that witness never made a 
demand upon the defendants as in 1935 for the calling of 
a meeting. 

That the corporation owed the Langrock Clothing Com¬ 
pany about the time the settlement with creditors was ef¬ 
fected, about $37,000.00 or $38,000.00, and gave the Lang¬ 
rock Clothing Company subsequently $23,500.00 worth of 
stock in liquidation of this indebtedness; that the Court 
would not permit the settlement originally, since the Lang¬ 
rock Clothing Company was in receivership, and when it 
went out of receivership the settlement was effected. 
176 That in addition to the $23,500.00 in stock, the 
Langrock Clothing Company got $4,000.00 in cash; 
that this represented an arrangement whereby the account 
was swapped for the stock, and whatever balance the Lang¬ 
rock Clothing Company was to get the same as other cred¬ 
itors, one-third or thereabouts; that at the time the Lang¬ 
rock Clothing Company got the $23,500.00 worth of stock, 
there was an understanding had with the directors and 
stockholders of Saltz Brothers, Inc., that said stock was 
to be retired by payments of $100.00 a week, beginning im¬ 
mediately after the stock was issued; that Saltz Brothers, 
Inc. did pay $100.00 per week for a time; that Saltz Broth- 
: ers, Inc. had no credit in the market and desired to keep 
bevond anv limit thev were entitled to, if the Langrock 
Clothing Company would give them all the credit they re¬ 
quired, give them the settlement they had always enjoyed, 
then they would liquidate that claim as soon as they could, 
but so that the matter would be clear to all parties con¬ 
cerned, not less than $100.00 a week was to be paid, but as 
soon as the firm could liquidate that entire balance, it 
should be done. 

That the purpose of the arrangement was to take the 
indebtedness owed the Langrock Clothing Company out of 
the balance sheet and put it in the form of stock, so that the 
financial statement would be better, and it was always un¬ 
derstood that this stock was to be repurchased by payments 
of not less than $100.00 a week to the Langrock Clothing 
Company; that subsequently the Langrock Clothing Com- 
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pany took this stock and assigned it to Stursberg, Shell & 
Co., after first having borrowed money on it at the bank 
upon witness’ personal efforts. Having repaid the loan, 
the stock came back to the Langrock Clothing Company, 
and Stursberg, Shell & Co. accepted the stock from the 
Langrock Clothing Company in payment of an in- 

177 debtedness owing to it by the Langrock Clothing 
Company, and released the Langrock Clothing Com¬ 
pany from any liability to it; that the Langrock Clothing 
Company had no further interest in the stock, which is the 
property of Stursberg, Shell & Co.; that said stock is guar¬ 
anteed by the witness, being the 200 shares of preferred 
stock and 35 shares of common stock previously referred 
to; that said stock belongs to Stursberg, Shell & Co., and 
the Langrock Clothing Company has nothing to do with it; 
that the transaction of turning over the stock to Stursberg, 
Shell & Co. occurred prior to March 23, 1934; that pay¬ 
ments were made by Saltz Brothers, Inc. upon the stock 
iuntil June, 1935, and it has been curtailed down to about 
$9200.00. 

Witness was asked whether the Langrock Clothing Com¬ 
pany instead of $20,000.00 worth of preferred stock and 
$3500.00 worth of common stock, was not to receive $23,- 
500.00 worth of preferred stock, and testified that he could 
not answer, because Lewis Saltz did that, and did not know 
because Emery and Kellenberg handled the whole thing; 
that witness did not know why some preferred and some 
common stock was issued; that both the common and pre¬ 
ferred stock so received by the Langrock Clothing Com¬ 
pany was transferred to Stursberg, Shell & Co.; that wit¬ 
ness did not issue 35 shares of common stock in an effort 
bn his part indirectly to acquire control of the stock of the 
corporation. 

Witness testified that he became President of Saltz 
Brothers, Inc. on February 9, 1935; that it was admitted 
that prior to February 9, 1935, defendant Lewis Saltz was 
President of the company, and the defendant S. Thomas 
Saltz was Secretary and Vice-President of the company, 
that witness was shown the letter of January 25, 1935, recit¬ 
ing that, “due to the illness of Mr. S. Thomas Saltz, 

178 they (meaning the defendants) did not want to hold a 
meeting at this time”, and that as soon as defendant, 
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S. Thomas Saltz, recovered from an operation, they would 
entertain a call for a meeting; that witness saw Lewis Saltz 
!prior to the time that Thomas Saltz went to the hospital, 
who explained the entire matter to witness; that witness 
knew’ prior to the receipt of the foregoing letter that de¬ 
fendant, S. Thomas Saltz, had a double hernia and had to 
be operated on, and that notwithstanding that fact and 
witness’ knowiedge thereof, witness decided on January 
25, 1935, that witness w’as going to hold the meeting any¬ 
way, and thereupon sent out a notice as the holder of ten 
per cent of the stock, calling this meeting of stockholders 
for February 9, 1935. 

Defendant admitted after sending out said notice that he 
received letter previously introduced in evidence as Plain¬ 
tiff’s Exhibit Xo. 13, and that notwithstanding the con¬ 
tents of said letter, witness w’ent ahead and held the meet¬ 
ing on February 9, 1935; that said meeting of February 
9,1935, w*as held at 2:30 P. M., at 65 Whitney Avenue, New* 
Haven, Connecticut, and that witness voted 523 shares of 
common stock at that meeting; Mr. Kellenberg voted one 
share of common stock: although the records show’ that 
Mr. Kellenberg holds tw*o shares, witness really owmed one 
of said two: Mr. Rubington voted one share of stock. 

“Q. Mr. Clarence F. Emery voted 35 shares of stock un¬ 
der a proxy given him by the Langrock Clothing Com¬ 
pany? A. No, the Stursberg-Shell & Company. 

Q. Well, w’hat does that read there? A. You are right. 

Q. It was on a proxy given by the Langrock Clothing 
1 Company. A. Yes, sir, the stock is in the name of 

179 the Langrock Clothing Company. 

Q. There is the 35 shares of stock which belongs 
to the Stursberg-Shell & Company? A. That is correct; 
that is w’hat I meant to say.” 

Witness testified that the entire common stock of Saltz 
Brothers, Inc*, other than the preferred and common stock 
in the hands of Stursberg-Shell & Company belonged to 
witness and to defendants, Lewis and Thomas Saltz; that 
it w’as on the record that way, but that witness felt it be¬ 
longed to him (meaning witness); that no one else had any 
financial interest in the corporation outside of Stursberg- 
Shell & Company other than witness and the defendants, 
Lewis and Thomas Saltz; that Mr. Rubington and Mr. Kel¬ 
lenberg have three shares between them, Mr. Rubington 
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having one and Mr. Kellenberg two, but only for qualify¬ 
ing purposes; that witness and the Saltzes really did own 
the control of Saltz Brothers, Inc. and do now; that Mr. A. 
E. Rubington is an officer of Saltz Brothers, Inc., be¬ 
coming such in February, 1935, and a director of the Lang- 
rock Clothing Company and related to witness personally 
as a brother-in-law. Mr. Kellenberg is a director of the 
Langrock Clothing Company and Vice-President thereof. 
Mr. Emery is Assistant Treasurer of the Langrock Cloth¬ 
ing Company. 

That immediately following the meeting of stockholders 
of February 9, 1935, there was a meeting of the directors; 
that the stockholders’ meeting on February 9, 1935, was 
supposed to be a deferred meeting that should have been 
held in August of 1934; that at the meeting of the Board 
of Directors taking place immediately after the meeting 
of stockholders on February 9, 1935, witness, Mr. Kellen¬ 
berg, Mr. Rubington and Mr. Emery as newlv elected di- 
rectors functioned, and elected witness President and 
i ISO Treasurer, and Mr. Kellenberg Vice-President; that 
witness thinks in respect to the directors’ meeting of 
i February 9, 1935, that Mr. Thomas Saltz’s presence was 
requested because he was a director. Witness did not know 
; who took care of it, but knew it was discussed to have him 
there. 

Stockholders’ meeting of August 31, 1935, was held at 
i ten A. M. at 65 Whitney Avenue, and witness was present. 
Witness does not remember the day of the week on which 
said meeting occurred, but it was conceded that said day 
was Saturday. It was conceded further that August 30, 
1935, was not a legal holiday in the State of Connecticut. 

Witness’ attention was called to the minutes of the meet¬ 
ing of stockholders on August 31, 1935, at which he testified 
he was present, and shown a proxy for his stock held by 
; one Ellsworth B. Foote, and testified that the reason for 
i that was that witness was called away before the comple¬ 
tion of the meeting, and asked Mr. Foote to do it for him 
because he was a lawyer. Witness identified a ballot from 
the meeting of August 31, 1935, which showed that Mr. 
Emery voted 35 shares of stock under a proxy from the 
Langrock Clothing Company, Mr. Rubington one, and Mr. 
iFoote 523 shares of stock of the witness; that witness ar- 
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rived at the figure 523 because lie gave one share of stock 
to Mr. Kellenberg and one to Mr. Rubington out of a total 
of 525 shares. 

! Witness was thereupon shown and identified letters of 
October 7, 1933 and May 7, 1934, from the Langrock Cloth¬ 
ing Company, signed by Mr. Kellenberg, which letters were 
subsequently received in evidence as “Defendants’ Exhib¬ 
its Nos. 3 and 2” respectively. Said letters read as fol¬ 
lows : 

Langrock Clothing Co., Inc. 
181 New Haven, Conn. 

Saltz Bros. Inc. 

1341 F St. N. W. 

Washington, D. C. 

Att: Mr. Lewis Saltz 

Dear Lewis: 

Your letter of October 5th received here on Sunday and 
I am hastening to dictate this reply without having the 
opportunity of taking same up in detail, but this you may 
be assured, I will do and then write you further, but I do 
want to write and set your mind at ease on this subject, and 
point out to you that I personally object to your expression 
of lack of confidence in this organization, in writing such a 
letter. 

You may be assured that there is no desire or has there 
ever been any desire on our part to take any advantage of 
vou or this particular situation. In fact, I covered this 

I** * m * * 

matter very thoroughly with you at the time of our discus¬ 
sion in New Haven, and arriving at this decision in han¬ 
dling this matter in the manner in which it has been han¬ 
dled, telling you frankly that in following out the pay¬ 
ments of $128.00 per week, that at the end of the year, there 
would be a credit re-adjustment on overpayment of inter¬ 
est, that would be picked up and further credited to the 
stock requirements, and at that time, you quite agreed that 
it was impossible to arrive at in any other manner, and 
accepted same. I am therefore, at a loss why at this late 
date, you again want to take up this situation and change it. 

Second, on the fact of the entire amount, the entire 
amount involved is $23,500. You also knew well when you 
were here, why this was done, so as to have $20,000. pre- 
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ferred stock and $3500. common stock. If you will check 
over, you will find that the only permission you have from 
the Secretary of State in your corporation, is for the issu¬ 
ance of $20,000. preferred stock. Therefore, there was no 
sufficient enough in that permission to cover this entire 
claim and we agreed that $3500. would be issued in com¬ 
mon stock, but that it would be handled in the same manner, 
and that the first stock to be retired, would be the $3500. 
common stock. Therefore, the entire $23,500. was subject 
to the 6 f /( interest charge, which is all which we are requir¬ 
ing from you. There was no desire on our part to make 
profit from this transaction, merely to get our legal rate 
of interest on the investment until it has been paid back. 

Now, Lewis, cool down and do not let matters of 
1S2 this kind create any disturbance mentally to you, 
for again I want to assure you that there is only 
desire on my part here, and that is to see that everybody 
gets a square deal, and you and your corporation are cer¬ 
tainly getting a square deal in the handling of this propo¬ 
sition, as agreed upon, and do not attempt to change that 
agreement at this time. 

I note you only sent a check for $100.00 this week. Now 
my suggestion would be to send a further check for $28.20 
and do not deviate from the payment of $128.20 for the bal¬ 
ance of the year. Then when we sit down and adjust the 
average interest which was rightfully due on the payment 
this year, then it will be adjusted as before stated in this 
letter. 

What more can I tell vou at this time? Let me hear from 
you immediately in reply to this letter, so as to at least 
close this subject until the end of our first year in operating 
with you under this agreement. 

Yours very truly, 

LANGROCK CLOTHING COMPANY INC. 

(Signed) A. J. Kellenberg 

S. Z. 

Sales Dept. 

AK:SZ 
October 7 
1933 
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LAXGROCK CLOTHING CO., INC. 

New Haven, Conn. 

Saltz Bros. Inc. 

1341 F St. N. W. 

Washington, D. C. 

Att: Mr. Lewis Saltz 

Dear Lew:— 

In acknowledging the receipt of your letter dated April 
26th, first I want to apologize for not answering same prior 
to this time as I have been out of town. 

There is one thing certain Lew and that is in all of my 
work with you both past, present and future I do not 
183 want to ever be placed in the position of having 
you become suspicious of anything which I do for 
that is not my intention and certainly some actions of yours 
cause me to be quite suspicious of the good intent on your, 
part and I know of no reason why you should send me a 
registered letter on any subject unless there is some motive 
behind same. 

Now I sent vou exactlv what I told vou I would send and 

■r • • 

that was a copy of the agreement with Stursberg Schell & 
Co. I have told you very plainly the entire transaction and 
what was involved. Vou have a record of what you have 
paid on your account of capital stock and you have received 
many letters on this subject from Mr. Emery and I cannot 
see what more can be offered at this time. 

During our conversation in New York there were two 
items that I assured you should have the attention of the 
directors at their meeting in July after the close of your 
semi-annual period, and that is to arrange for the retire¬ 
ment of all stock certificates that had been paid up until 
July 1st, leaving outstanding only certificates representing 
^he unpaid portion. The second subject was to take action 
upon transferring the $3,500.00 worth of common stock 
issued to this company to preferred stock and this is the 
only statement which I am in a position to make to you at 
this time, for certainly then if this matter is brought before 
your directors and accepted upon can be taken care of at 
that time, and I assure you that in that Directors meeting 
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if I am present both of these subjects will be taken up and 
disposed of. 

Trust that this will close this entire incident and your 
mind will be at ease and permit the entire matter to be 
! handled at the Directors meeting as above mentioned. 

Yours very truly, 

LANGROCK CLOTHING COMPANY INC. 

A JK :SZ 
Mav 7, 1934 


Witness testified that in July, 1934, he was ill and 
1S4 was confined to his house and not attending to busi¬ 
ness ; that his wife died in November, 1934. 

Whereupon, Charles B. Mclnnis, was sworn as a witness 
on behalf of the plaintiff, and it was conceded by counsel 
that witness would testify that he was present on the two 
instances when Mr. Langrock demanded possession of the 
place, and possession was refused on both occasions. 

Whereupon, Clarence F. Emery, was sworn and testified 
for and on behalf of the plaintiff that he was connected with 
the Langrock Clothing Company and had been with that 
company for eleven years; that the volume of clothing or¬ 
dered by Saltz Brothers, Inc. from the Langrock Clothing 
Company prior to February, 1935, was around $40,000.00 
worth a year; that since February, 1935, they have bought 
practically nothing; that there have been a few small or¬ 
ders, but witness did not think they bought in excess of 
$ 100 . 00 . 

On cross-examination, witness testified that he had no 
figures with him, and that the figure of $100.00 was an esti¬ 
mate. 

Whereupon, plaintiff rested. 

Lewis Saltz, thereupon being sworn, testified on 
185 behalf of himself as a defendant that Mr. Langrock, 
witness’ brother and witness began business in 1929. 
i Whereupon defendants offered and there was received in 
evidence as Defendants’ Exhibit No. 4, certificate of the 
Secretary of State of the State of Connecticut, dated De- 
1 eember 26, 1933, reading as follows: 
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“I hereby certify that the corporate rights and franchises 
of The Saltz Brothers Incorporated are forfeited, as pro¬ 
vided under the provisions of Section 3389, General Stat¬ 
utes Revision of 1930, because of its defaults to file Annual 
Reports. 

(Signed) John A. Danaher, Secretary.” 

Witness further testified that neither Mr. Langrock nor 
any of the directors of the company ever objected prior 
to February 9, 1935, to witness and his brother continuing 
the conduct of the business of Saltz Brothers, Inc., located 
at 1341 F Street, X. W., Washington, D. C. That prior to 
the receipt of a letter from Messrs. Fitzgerald, Foote & 
Fitzgerald, requesting witness to hold an annual meeting 
oil January 26, 1935 (no one had requested him to have an 
annual meeting of the stockholders of Saltz Brothers, Inc.; 
that no one had requested him to call a meeting of stock¬ 
holders of Saltz Brothers, Inc. in 1930, 1931, 1932, 1933 or 
1934. At the time the letter of January 25,1935, of Messrs. 
Tobriner, Graham, Brez & Tobriner was written to Messrs. 
Fitzgerald, Foote & Fitzgerald, witness’ brother, S. Thomas 
Saltz, was ill and had made arrangements to go to a hos¬ 
pital for an operation for double hernia; that witness’ 
brother entered the hospital on February 3, 1935, and was 
operated on February 4, 1935, and was confined to 
186 the hospital for approximately five or six weeks. 

Whereupon counsel for the defendants directed the 
Court’s attention to an extract from minutes of the di¬ 
rectors' meeting of November 19, 1932, reading as follows: 
“A motion was made and seconded that the secretary im¬ 
mediately issue to the Langrock Clothing Company, Inc., 
shares of stock in the amount of $23,500 to liquidate the 
amount due the Langrock Clothing Company, as appearing 
on the books of the corporation in this amount. The con¬ 
tract covering the same to be made a part of the minutes 
of this meeting.” Said minutes were signed by S. Thos. 
Saltz, Lewis Saltz, A. J. Kellenberg and D. T. Langrock. 
Witness testified he was present at the meeting when the 
discussion took place about the issuance of said stock; that 
there was conversation, which he thinks was between Mr. 
Langrock and witness, in which it was stated that the stock 
to be issued should be preferred stock; that subsequent to 
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the resolution authorizing the issue thereof, two hundred 
shares of preferred and thirty-five shares of common stock 
were issued; that witness in his capacity as an officer of 
the corporation signed those stock certificates. That there¬ 
after letters passed between witness, Langrock, Kellenberg 
and Emery in reference to the issue of said stock; that wit¬ 
ness had a conversation with Kellenberg relative to the issue 
of the thirty-five shares of common stock both at the time 
it was issued and later. That Mr. Kellenberg explained to 
him that the reason the stock was issued 200 shares of pre¬ 
ferred and 35 shares of common, was because the charter 
provided only for $100,000.00 common stock and $20,000.00 
of preferred, and in order to issue $23,500.00 that used up 
the $20,000.00 of preferred, and they had to utilize the other 
$3500.00 of the common stock. Witness thereupon identified 
and there was received in evidence Defendants’ Ex- 

187 liibits Nos. 3 and 2. Subsequent to the issuance of 
said stock, no action was taken by the directors of 

the corporation with regard to transferring the stock back 
from common. 

Witness further testified that the office of Saltz Broth¬ 
ers, Inc. in New Haven, Connecticut, attended to the mak¬ 
ing of the annual reports to the Secretary of State of Con¬ 
necticut for and on behalf of Saltz Brothers, Inc.; that the 
required statements had been filed prior to 1933, and had 
been prepared in New Haven and sent to witness for his 
signature; that witness sent back the fee for the 

188 filing of the return; that witness had no knowledge 
of the forfeiture of the corporate rights and fran¬ 
chises of the corporation prior to 1935; that in reference 
to the issuance of 75 shares of common stock to Langrock, 
and the issuance of 75 shares to witness and his brother at 
the same time, witness and his brother gave a note to the 
corporation in the sum of $7500.00, wliicih was later dis¬ 
counted by Mr. Langrock for the corporation or discounted 
by the Langrock Clothing Company. That there is now 
due and owing on that note approximately $3600.00; that 
in respect to the note for $12,500.00, which witness gave 
Langrock on the purchase of 125 shares of 250 shares which 
were issued to Langrock, interest payments have been made 
for about two and one-half years. 


132 LEWIS SALTZ AND S. THOMAS SALTZ VS. SALTZ BROS. 

1 On cross-examination, witness testified that the $12,- 
500.00 note was dated about July, 1930, and became payable 
the first of October, 1934. No part pf the principal was 
paid; upon the note coming due witness and his brother 
did not pay it. That witness had no knowledge of the for¬ 
feiture of the corporate franchise prior to 1935; that wit¬ 
ness got his knowledge of the forfeiture from the Secretary 
of State after a letter was written in respect to getting a 
copy of the bylaws or finding out something about the char¬ 
ter. That witness had no knowledge of the fact of for¬ 
feiture until he got the certificate which is dated May 3, 
1935. That witness was the President of the corporation. 
That witness did not know that under the laws of Connecti¬ 
cut by filing the report the franchises of the corporation 
could be reinstated; that he might have consulted his lawyer 
about it; that witness never filed any report to have the 
company reinstated, said reports being always filed in New 
Haven. Witness did not know that the law of Connecticut 
required reports to be made by the President and 
189 Treasurer, because in the six years prior to this par¬ 
ticular matter, these annual reports had all been 
filled out and sent to Washington for witness’ signature 
and a check made payable to the Secretary of State and 
returned to New Haven, whereupon they filed it up there; 
that instead of making application to the Secretary of State 
to have the forfeiture vacated, witness and his brother filed 
a bill asking for a receiver, in which one of the grounds al¬ 
leged for the appointment was that the charter had been 
forfeited. 

Witness was thereupon shown Plaintiff’s Exhibit No. 4, 
and admitted his signature thereon, and was further shown 
Plaintiff’s Exhibit No. 5. He testified that he knew the 
$3500.00 of common stock was issued; that he knew he was 
signing the stock and knew why he was signing it, because 
he had been informed as to why it had been issued. 

On re-direct examination, witness testified that lie had 
conversations on numerous occasions with Mr. Langrock in 
reference to the payment of the $12,500.00 note, and par¬ 
ticularly on or about March 13, 1933, when witness told 
Mr. Langrock that he could not possibly meet an obligation 
of $12,500.00 out of his earnings, that is, out of his draw- 
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ing account of $100.00 per week. Whereupon Mr. Lang- 
i rock told witness it was clearly understood that the note 
i was to be met out of the earnings of witness and his 
brother, which meant, out of their dividends on the stock 
they owned, and that when they had earned the money out 
of their dividends or earnings, they could pay it. They 
i were paying on the $7500.00 note at the rate of about $19.0*0 
i per week. That it was agreed that when the $7500.00 note 
had been paid or materially reduced, the question of the 
i payment of the $12,500.00 note would be taken up. 
i The minutes of the directors’ meeting held on the 

190 13th day of March, 1933, containing the following 

■ language, were read in evidence: 

“The note of $12,500 for stock which Lewis & Thomas 
Saltz had agreed to purchase from D. T. Langrock, it was 
s unanimously agreed that owing to present conditions and 
owing to the present obligation, that this matter should be 
deferred for a later date until such time as the present obli¬ 
gation would have been paid up and materially reduced and 
it was mutually agreed that for the present this matter 

i should not be discussed anv further.” 

♦ 

Witness further testified that he claimed to be President 
of Saltz Brothers, Inc. at the present time. 

On re-cross-examination witness testified that the con- 
i versation relative to the $12,500.00 note took place in 
March, 1933, at 65 Whitney Avenue, New Haven; that Mr. 
Kellenberg was present; that the company had not paid any 
i dividends up to March, 1933, nor has it paid any since. 

Whereupon S. Thomas Saltz was sworn and testified on 
behalf of the defendants as follows: That he was Vice- 
President and Secretarv of Saltz Brothers, Inc. that he 
i was operated on for a double hernia on February 4, 1935, 

1 and was in the hospital about three weeks; that when he 
came out he could hardly walk and went to Florida to 
recuperate; that his condition prior to going to the hos¬ 
pital was that his hernia was hurting him very badly and 
he could hardly get about. Witness stated that he 

191 had heard the testimony of plaintiff’s witness Emery 
concerning the purchase of only $100.00 worth of 

1 clothing by Saltz Brothers, Inc. from the Langrock Cloth¬ 
ing Company, and having checked the actual figures during 
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the noon recess, testified that the amount of merchandise 
actually purchased from the Langrock Clothing Company 
by Saltz Brothers, Inc. from March 1 to December 31, 1935, 
was in the sum of $S,431.2S. 

On cross-examination, witness testified that those pur¬ 
chases were for woolen clothing. That he stayed in the 
hospital about three weeks. That almost immediately 
after getting out of the hospital he went to Florida and 
stayed there for three weeks. 

The by-laws of the plaintiff corporation were offered and 
admitted in evidence; supplementing the sections thereof 
set out in the bill, answer and amendment to answer, the 
following provisions are found in said by-laws: 

“ARTICLE I, Section 1. Location. The principal of¬ 
fice shall be in the City of New Haven, County of New 
Haven, State of Connecticut. 

ARTICLE III, Stockholders’ Meetings, Section 1, Place 
of Meeting. 

“All meetings of the stockholders of the corporation for 
the election of directors shall be held at the office of the 
corporation at New Haven, Connecticut, which place of 
meeting shall not be changed within sixty days next before 
the day on which the election is to be held. A notice of any 
change shall be given to each stockholder at least twenty 
days before the election is held, in person or by letter 
mailed to him at his post office address last known to the 
officers of the corporation. All other meetings of the stock¬ 
holders shall be held at such places, within the State of Con¬ 
necticut, as mav from time to time be fixed bv the Board of 
Directors, or as shall be specified or fixed in the re- 
192 spective notices or waivers of notice thereof.’’ 

“Section 2. Annual Meetings. The annual meet¬ 
ing of the stockholders of the corporation for the election 
of directors and for the transaction of such other business 
as may properly come before the meeting shall, after the 
year 1929, be held at the principal office of the corporation 
in New Haven, Connecticut, at two o’clock in the afternoon 
bn a date within thirty days after the thirty-first day of 
July in each year, if not a legal holiday, under the laws 
of the State where such meeting is to be held, and if a legal 
holiday, then on the next succeeding day not a legal holi- 
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day under the laws of said State. Such date to be fixed by 
the President of the corporation and notice of the date of 
such meeting to be mailed to each stockholder. If the elec¬ 
tion of directors shall not be held on the day designated 
herein for any annual meeting, the Board of Directors shall 
cause the election to be held as soon thereafter as conveni¬ 
ently may be. At such meeting the stockholders may elect 
the directors and transact other business with the same 
force and effect as at an annual meeting duly called and 
held.” 

‘‘Section 3. Special Meetings. Special meetings of the 
stockholders, for any purpose, or purposes, unless other¬ 
wise prescribed by statute may be called by the president, 
and shall be called by the president or secretary at the re¬ 
quest in writing of a majority of the Board of Di- 
193 rectors, or at the request in writing of stockhold¬ 
ers owning together a majority in amount of the 
entire capital stock of the corporation issued and out¬ 
standing and entitled to vote. Such request shall state the 
purpose or purposes of the proposed meeting.” 

‘‘Section 4. Notice of Meetings. Except as otherwise 
provided by statute in respect of notices of meetings of 
stockholders to act upon a proposed dissolution of the cor¬ 
poration, or upon a proposed reduction of its capital stock, 
notice of each meeting of the stockholders, whether annual 
or special shall, at least ten days before the day on which 
the meeting is to be held, be given to each stockholder of 
record of the corporation entitled to vote at each meeting 
by delivering a written or printed notice thereof to him 
personally or by posting such notice in a postpage prepaid 
envelope addressed to him at his post office address as it 
appears on the stock books of the corporation, or if no such 
address appears upon stock books, at his address, if any, 
last known to the Secretary of the corporation. Except in 
case of notices of meetings of stockholders to act upon a 
proposed dissolution of the corporation, no publication of 
any notice of a meeting of stockholders shall be required. 
Every notice of a meeting of stockholders, besides stating 
the time and place of meeting, shall state briefly the objects 
thereof, and no business other than that specified in such 
notice shall be transacted at the meeting, except with the 
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unanimous consent in writing- of the holders of all 
194 the stock of the corporation entitled to vote at such 
meeting. Nevertheless, notice of any meeting of 
stockholders shall not be required to be given to any 
stockholder who shall attend such meeting in person or by 
proxy; and if any stockholder shall, in person or by attor¬ 
ney thereunto authorized, in writing or by telegraph, waive 
notice of any meeting, notice thereof need not be given to 
him.” 

“Section 5. Quorum. At all meetings of the stockhold¬ 
ers of the corporation, a majority in interest of the stock¬ 
holders of the corporation entitled to vote shall be present 
in person or by proxy to constitute a quorum for the trans¬ 
action of business. In the absence of a quorum, a majority 
in interest of those present in person or by proxy and en¬ 
titled to vote may adjourn the meting from time to time 
until a quorum is in attendance; provided, however, that in 
case of a meeting called to take action upon a proposed dis¬ 
solution of the corporation, such adjournment shall not at 
anv one time be for less than eight da vs. At anv such ad- 
journed meeting at which a quorum may be present any 
business mav be transacted which might have been trans- 
acted at the meeting as originally called.” 

“Section 7. Organization. At every meeting of 
19o the stockholders the President, or, in his absence, 
a Vice-President, or in the absence of both, the Pres¬ 
ident and anv Vice-President, a Chairman chosen bv a ma- 
jority in interest of the stockholders of the corporation 
present in person or by proxy and entitled to vote, shall act 
as chairman. The Secretary of the corporation or, in his 
absence, an Assistant Secretary, shall act as secretary at 
all meetings of the stockholders. In the absence from any 
such meeting of both the Secretarv and the Assistant Sec- 
rotary, the Chairman may appoint any person to act as 
Secretary of the meeting. Such person shall be sworn to 
the faithful discharge of his duties as such secretary of the 
meeting before entering thereupon.” 

“Section S. Voting. At each meeting of the stockhold¬ 
ers, every stockholder having the right to vote shall be en¬ 
titled to one vote for each share of voting stock of the cor¬ 
poration held by him and registered in his name on the 
books of the corporation at the time of such meeting. After 
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the first election of directors, no share of the voting stock 
of the corporation which has been transferred on the books 
of the corporation within twenty days next preceding, shall 
be voted on at any election of directors. Shares of its own 
stock belonging to the corporation shall not be voted upon 
directly or indirectly. Persons holding voting stock in a 
fiduciary capacity shall be entitled to vote the shares so 
held and persons whose voting stock is pledged shall 

196 be entitled to vote, unless in the transfer by the 
pledgor on the books of the corporation he shall have 

expressly empowered the pledgee to vote thereon, in which 
case only the pledgee, or his proxy may represent said stock 
and vote thereon. The vote on stock of the corporation en¬ 
titled to vote may be given by the stockholder entitled there¬ 
to in person or by his proxy appointed by an instrument in 
writing, subscribed bv such stockholder or bv his attornev, 
thereunto authorized, and delivered to the secretary of the 
meeting: provided, however, that no proxy shall be voted 
on after one year from its date. At all meetings of the 
stockholders, all matters (except those specified in Sections 
4 and 14 of Article IV, Section 2 of Article VI and in Ar¬ 
ticle XI of these by-laws, and except also proposed reduc¬ 
tions of capital stock of the corporation, its proposed disso¬ 
lution, or proposed amendments to its certificate of incor¬ 
poration, the manner of deciding which is expressly regu¬ 
lated by statute) shall be decided by the vote of a majority 
in interest of the stockholders of the corporation present 
in person or by proxy, a quorum being present. ’ ’ 
“ARTICLE IV. Board of Directors. * * # 

“Section 2. Special Powers of the Board of Directors. 
Without in any way prejudicing or limiting the general 
powers of the Board of Directors, said Board shall 

197 have and exercise the following specific powers,” 

######* 

(f) “To appoint or employ and remove, suspend or dis¬ 
charge such subordinate officers, agents, factors and em¬ 
ployees of the corporation as the Board may deem neces- 
sarv from time to time, and to determine and fix their 
duties, and increase and decrease their remuneration as and 
when so deemed advisable by the Board.” 

##••••# 



138 LEWIS SALTZ AND S. THOMAS SALTZ VS. SALTZ BROS. 


“Section 8. Place of Meeting, etc. 

“The Board of Directors may hold its meetings, have one 
or more offices, and keep the books and records of the cor¬ 
poration, at such place or places within the State of Con¬ 
necticut, as the Board may from time to time determine.” 

“Section 9. First Meeting. Immediately upon the ad¬ 
journment of each annual election of directors the Board 
of Directors shall meet for the purpose of organization 
and the transaction of other business at the place where 
said election of directors was held.” Notice of such meet¬ 
ing need not be given * * 

“Section 10. Regular Meetings. Regular meetings of 
the Board of Directors shall be held at the principal office 
of the corporation in New Haven, Connecticut, at least 
twice a vear, one within thirtv davs after Januarv thirty- 
first and one within thirtv davs after Julv thirtv-first of 
each year. Such meetings to be held on a date to be fixed 
by the President of the corporation.” 

“Section 11. Special Meetings, Notice. Special 
198 meetings of the Board of Directors shall be held 
whenever called by the President at the request of a 
majority of the Board of Directors and at the place desig¬ 
nated in such request. Notice of each such meeting shall 
be mailed to each director, addressed to him at his residence 
or usual place of business, at least five days before the day 
on which the meeting is to be held, or shall be sent to him 
at such place by telegraph, or be delivered personally or by 
telephone. Notice of any meeting need not be given to any 
director, however, if waived bv him in writing or bv tele- 

ft f c i 

graph; and any meeting of the Board of Directors shall be 
a legal meeting without any notice thereof having been 
given, if all the directors shall be present thereat. 

“Section 12. Quorum and Manner of Acting. A majority 
of the directors in office at the time of any regular or special 
meeting of the Board of Directors shall be present in per¬ 
son at such meeting in order to constitute a quorum for the 
transaction of business at such meeting.” 

“Section 15. Compensation of Directors. Directors, as 
such, shall not receive any stated salary for their services, 
but by resolution of the Board, a fixed sum and expenses of 
attendance, if any, may be allowed for attendance at each 
regular or special meeting of the board; provided, that noth- 
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ing herein contained shall be construed to preclude any di¬ 
rector from serving the corporation in any other 

199 capacity and receiving compensation therefor.” 

“ARTICLE V. OFFICERS. Section 2. Election, 
Term of Office and Qualification. 

The officers of the corporation shall be chosen annually by 
the Board of Directors. Each officer, except such officers as 
may be appointed in accordance with the provisions of Sec¬ 
tion 3 of this Article, shall hold his office until his successors 
shall have been duly chosen and qualified, or until his death 
or until he shall resign or shall have been removed in the 
manner hereinafter provided. The President, and the Vice- 
President specified in Section 1 of this Article shall respec¬ 
tively be and remain directors of the corporation.” 

“Section 6. The President. 

The President shall be the chief executive officer of the 
corporation and shall have general supervision over the 
business of the corporation and over its several officers, sub¬ 
ject, however, to the control of the Board of Directors. He 
shall preside at all meetings of the stockholders and of the 
Board of Directors. He may sign, with the Secretary or 
any other proper officer of the corporation thereunto au¬ 
thorized by the Board of Directors, certificates of 

200 stock of the corporation; may sign and execute in 
the name of the corporation, deeds, mortgages, bonds, 

contracts or other instruments, authorized by the Board of 
Directors, except in cases where the signing and execution 
thereof shall be expressly delegated by the Board of Di¬ 
rectors or by these by-laws to some other officer or agent of 
the corporation; and in general to perform all duties in¬ 
cident to the office of President and such other duties as 
from time to time may be assigned to him by the Board of 
Directors. In addition to the above duties, the President 
shall be in charge of the selection and purchase of all hats, 
furnishing goods and accessories, such purchases to be 
made only on signed confirmation of orders as authorized 
under these by-laws. The President shall also at all times, 
while attending to the business of the corporation, keep in 
touch with and maintain a personal contact with all cus¬ 
tomers trading in the store of the corporation and shall be 
subject to all the rules and regulations as approved by the 
Board of Directors of the corporation relative to the em¬ 
ployees, hours of business, personal conduct, etc. 
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“Section 7. The Vice-President. At the request of the 
President, or, in his absence or disability, the Vice-Presi¬ 
dent shall perform all the duties of the President, 

201 except the power of countersigning, and when so 
acting, shall have all the powers of, and be subject to 

all the restrictions upon the President. The Vice-President 
may also sign, with the Secretary or an Assistant Secre¬ 
tary, or any other proper officer of the corporation there¬ 
unto authorized by the Board of Directors, any or all cer¬ 
tificates of stock of the corporation; may sign and execute, 
in the name of the corporation, deeds, mortgages, bonds or 
other instruments; authorized by the Board of Directors, 
except in cases where the signing and execution thereof shall 
be expressly delegated by the Board of Directors or by these 
by-laws to some other officer or agent of the corporation; 
and shall perform such other duties as from time to time 
mav be assigned to him bv the Board of Directors or the 
President. In addition to the foregoing, the Vice-President 
shall also be General Manager of the business of the cor¬ 
poration and shall be subject to the control of the Board of 
Directors. The Vice-President shall also be in charge of 
the selection and purchase of all clothing and accessories 
and all store equipment, all such purchases to be made only 
on signed confirmation of orders as authorized under these 
by-laws or special vote of the Board of Directors. 

202 The Vice-President shall also be in charge of all 
items of publicity of the corporation and shall be 

subject to all the rules and regulations as approved by the 
Board of Directors relative to employees, hours of business, 
personal conduct, etc. The Vice-President while acting as 
General Manager of the business shall be responsible to the 
Board of Directors of the corporation for the carrying out 
of all details connected with the management of the business, 
Subject to the direction of the Board of Directors, and shall 
have charge of store personnel, remuneration of employees, 
according to the budget set for salary in each department, 
duties of employees, hours of business and all other matters 
perta ining thereto. ’ ’ 

“Section 10. Salaries.” 

“The salaries of the officers shall be fixed from time to 
time by a contract of employment authorized by the Board 
of Directors, and no officer shall be prevented from receiv- 
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in" such salary by reason of the fact that he is also a direc¬ 
tor of the corporation.” 

Whereupon, in rebuttal there was received in evidence 
and read to the Court Section 9 of Article V of the By-laws 
of the corporation. 

203 “ARTICLE V. * * * Section 9. The Treasurer 
shall give a bond for the faithful discharge of his 

duties in such sum, and with such sureties as the Board of 
Directors shall require. He shall: 

(a) Have charge and custody of, and be responsible for 
all funds and securities of the corporation, and deposit all 
such funds in the name of the corporation in such banks, 
trust companies or other depositories as shall be selected 
in accordance with the provisions of Section 4 of Article 
VI of these by-laws.” 

David T. Langrock, as a witness for the plaintiff, on re¬ 
buttal testified that he had heard Witness Lewis Saltz’s 
testimony with respect to the extension of time of the pay¬ 
ment of the $12,500.00 note, and stated that he had a con¬ 
versation with Lewis Saltz advising him that that note 
was taken over by the Langrock Clothing Company, as 
they were compelled to do at the dissolving of the 
Mechanics Bank; that witness did not have the money 
to take it over, and therefore had no further say re¬ 
garding the matter; that he had not extended the time of 
payment of the note; that he did not have notice of the for¬ 
feiture of the charter of the corporation, but knew it first 
when he returned from Europe in August of 1935; that 129 
Church Street was the office of the attorneys, Campner 
Pouzzner, who drew up the articles of incorporation of 
Saltz Brothers, Inc. 

Whereupon, the following occurred; 

204 Q. How long has the office of the corporation been 
at 65 Whitney Avenue? 

Mr. Brez. I object to that, if your Honor please, on the 
ground that there is no evidence that it is at 65 Whitney 
Avenue. 

The Court. I sustain the objection. 

Bv Mr. Laskev: 

* * 

Q. Where is the office of the corporation ? A. 65 Whitney 
Avenue. 


142 LEWIS SALTZ AND S. THOMAS SALTZ VS. SALTZ BEOS. 

Mr. Brez: I object, if your Honor please. The minutes 
speak for themselves. 

The Court. What do vou mean bv the office of the cor- 

• •> 

poration ? 

Mr. Laskey: I mean the place at which the cor- 

205 poration has its situs, its books are kept and its meet¬ 
ings are to be held. 

The Court. I think that is all right as to where it keeps 
its books and where its meetings are to be held, but as to 
the situs of the corporation, that is another question. 

Witness further testified that the corporation had been 
holding its directors ’ meetings at 65 Whitney Avenue, and 
that all meetings to witness’ knowledge were always held 
there; that Campner & Pouzzner only acted as their attor¬ 
neys; that the books of the corporation were kept at 65 
Whitney Avenue; have always been kept there, and are 
kept there now. 

On cross-examination, witness testified that he did not 
have notice of the revocation of the charter until August, 
1935; that he was married in June of 1935; that he did not 
remember being served on the day of his marriage with a 
copy of the bill asking for the appointment of a receiver 
for Saltz Brothers, Inc.; that he remembered one or two 
legal meetings were held on a corporation matter at Camp¬ 
ner & Pouzzner’s, but there were no regular meetings there¬ 
after after the adjournment. It was all at 65 Whitney 
Avenue. 

Witness’ attention was thereupon called to the minutes 
of a meeting of the Board of Directors held on the 10th day 
of February, 1930, reciting the meeting was held at 129 
Church Street, and denied that it was so held there and 
testified that it was held at 65 Whitney Avenue. Witness 
was further shown minutes of meeting purporting to 

206 be held at 129 Church Street, and testified that maybe 
they went there to discuss matters with their attor¬ 
neys, and admitted his signature to the minutes. Witness 
did have a conversation with Lewis Saltz concerning the 
extension of the $12,500.00 note, but did not agree to any 
extension. Witness’ attention was called to a minute of a 
special meeting of stockholders of Saltz Brothers, Inc., 
showing that it was held at the office of Campner & Pouz- 
zner, 129 Church Street, on the second day of November, 
1929. Witness testified that he was present at that meet¬ 
ing, that it was in regard to the Mechanics Bank, and they 
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were the attorneys, and that is why it was held there at 
their office. Witness’s attention was further directed to min¬ 
utes of what purported to be a special meeting of stock¬ 
holders of Saltz Brothers, Incorporated, held on the .. day 
of September, 1931, at the office of Campner & Pouzzner, 
129 Church Street, New Haven, in reference to raising the 
capitalization of the company, and testified that he would 
say a lot of meetings were held at both places. 

Whereupon, Clarence F. Emery testified as a witness 
in rebuttal that he first knew of the forfeiture of the char¬ 
ter of Saltz Brothers, Inc. when he read it in the Bill asking 
for a receiver; that the bill was filed on June 19, 1935; that 
thereafter, on June 24, 1935, witness caused to be filed a 
report as to the officers and directors of the corporation, 
signed by A. J. Kellenberg, as Assistant Secretary, and A. 
E. Rubington, as Assistant Treasurer, as required by stat¬ 
ute with the Secretary of State of Connecticut, copy of 
which was offered and received in evidence and marked, 
“Plaintiff’s Exhibit No. 16”, and there was further 
207 offered and received in evidence and marked, “Plain¬ 
tiff’s Exhibit No. 17”, a certificate of the Secretary 
of State of Connecticut, dated October 30, 1935, reading as 
follows: 

“State of Connecticut loo 
Office of the Secretary J 

I, C. John Satti, Secretary of the State of Connecticut, 
and keeper of the seal thereof, Do Hereby Certify, that the 
Certificate of Forfeiture issued to Saltz Brothers, Incor¬ 
porated of New Haven, Connecticut, on December 26, 1933 
was revoked June 24, 1935, and that said corporation is 
now in good standing so far as the records of this office 
show. 

(Seal) 

SIGILLUM 

REIPUBLICAE 

CONNECTICUTENSIS 

In Testimony whereof, I have 
hereunto set my hand, and af¬ 
fixed the seal of said State at 
Hartford, this 30th day of Octo¬ 
ber 1935. 

C. JOHN SATTI 

Secretary.” 
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There was further offered and received in evidence, and 
marked, “Plaintiff’s Exhibit No. 18”, a certificate of the 
Secretary of State of Connecticut dated October 24, 1935, 
reading as follows: 

“State of Connecticut j 
Office of the Secretary j ss ’ 

I, C. John Satti, Secretary of the State of Con- 

208 necticut, and keeper of the seal thereof, Do Hereby 
Certify, that SALTZ BROTHERS, INCORPO¬ 
RATED located in New Haven, Connecticut, is a corpora¬ 
tion organized under the laws of the State of Connecticut, 
having filed Certificates of Incorporation and Organization 
in; this office on August 8, 1929 and August 19,1929, respec¬ 
tively, and, that said corporation has not been dissolved so 
far as the records of this office show. 

(Seal) 

SIGILLUM ' 

REIPUBLICAE 

CONNECTICUTENSIS 

In Testimony whereof, I have 
hereunto set my hand, and af¬ 
fixed the seal of said State at 
Hartford, this 24th day of Octo¬ 
ber 1935. 

C. JOHN SATTI 

Secretary. ’ ’ 

The minute book of the plaintiff corporation, of- 

209 fered and admitted in evidence, contained among 
other things the following records of corporate ac¬ 
tion : 

CERTIFICATE OF INCORPORATION, dated July 17, 
1929, filed August 8, 1929, contained the following provi¬ 
sion : 

“Second. That said corporation is to be located in the 
town of New Haven in the State of Connecticut.” 

'CERTIFICATE OF ORGANIZATION, dated August 
15, 1929, filed August 19, 1929, contained the following: 

“Fourth. That $100 has been paid upon each share of 
common stock subscribed for with par value. * * * 
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“Sixth. That the directors and officers of said corpora¬ 
tion have been duly elected, and that its by-laws have been 
adopted. * * * 

“Eighth. The location of its principal office in this State 
is Xo. 129 Church Street, * * *.” 

RECORD OF FIRST MEETING OF INCORPORA¬ 
TORS, held at the office of Samuel Campner, No. 129 Church 
; Street, in the City of New Haven, County of New Haven, 
State of Connecticut, on the 27th day of July, 1929: 

“The following named persons * * * were, by ballot, 
duly elected directors of said corporation to hold their of¬ 
fices until the next regular annual meeting of said corpora¬ 
tion, or until others shall be chosen in their stead: 

S. Thomas Saltz 
Andrew J. Kellenberg 
Ella G. Weirich” 

MINUTES of first meeting of Directors, held at the office 
of Samuel Campner, No. 129 Church Street, in the City of 
, New Haven, County of New Haven, State of Connecticut, 
on the 27th day of July, 1929: 

210 “S. Thomas Saltz was chosen Vice-President. * * * 

“It was voted that the office of the corporation be 
located at No. 129 Church Street, New Haven, Connecticut.” 

MINUTES of special meeting of stockholders, held at 
i the office of Samuel Campner, No. 129 Church Street, New 
Haven, Connecticut, on the 29th day of July, 1929: 

“Ella G. Weirich presented her resignation as a director 
and officer of the corporation, which resignation was ac¬ 
cepted. * # * 

“It was thereupon voted to elect new directors in addi¬ 
tion to those already elected, and upon ballot being duly 
spread David T. Langrock and Ralph E. Herman were duly 
elected as directors of this corporation. 

• “It was then voted to add one more director to the Board 
of Directors, and upon ballot being duly spread, Lewis 
Saltz was duly elected a director of the corporation.” 

MINUTES of meeting of Directors, held at office of 
Samuel Campner, No. 129 Church Street, New Haven, 
Conn., on the 29th day of July, 1929: 

1 “Upon ballot being duly spread, Lewis Saltz was chosen 
President. 

“S. Thomas Saltz was chosen as Secretary. * * * 
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“D. T. Langrock was chosen as Treasurer. * * * 

“Andrew J. Kellenberg was chosen as First Assistant 
Treasurer. * * * 

“Ralph E. Herman was chosen as Second Assistant 
Treasurer. * * * 

“It was voted that the corporation enter into a franchise 
agreement with The Langrock Clothing Company of New 
Haven, and S. Thomas Saltz and Lewis Saltz are hereby 
authorized to execute the necessary papers to carry this 
vote into effect; said franchise agreement to be on the same 
terms and conditions as those contained in the fran- 
211 chise agreement entered into by and between S. 

Thomas Saltz, Lewis Saltz and The Langrock Cloth¬ 
ing Company on June 28, 1929.” 

MINUTES of meeting of Directors held at office of 
Samuel Campner, No. 129 Church Street, New Haven, 
Conn., on the 23rd day of August, 1929. 

MINUTES of meeting of Directors held at office of 
Samuel Campner, No. 129 Church Street, New Haven, 
Conn., on the 23rd day of September, 1929. 

MINUTES of special meeting of stockholders, held at 
the office of Campner & Pouzzner, No. 129 Church Street, 
New Haven, Conn., on the 2nd day of November, 1929. 

MINUTES of meeting of Directors held at the office of 
Samuel Campner, No. 129 Church Street, New Haven, 
Conn., on the 2nd day of November, 1929. 

MINUTES of special meeting of Directors, held at its 
office at 129 Church Street, New Haven, Conn., on the 10th 
dav of February 1930: 

“A motion was then duly made, seconded, and it was 
voted that the corporation sell to D. T. Langrock two hun¬ 
dred and fifty (250) shares of the stock to the amount of 
Twenty Five Thousand Dollars ($25,000.00) these shares to 
b^ duly signed and sealed immediately * * * and it was 
so voted that the Secretary immediately deliver these shares 
and the stock certificate book duly stamped in accordance 
with the statutes, and it was so voted.” 

MINUTES of special meeting of directors, held at the 
office of the Langrock Clothing Company, 65 Whitney Ave., 
New Haven, Conn., July 17, 1930: 

“The subscription made as of March 1, 1930 and re¬ 
corded in our report to the financial agencies has been 
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212 now duly recorded and paid for in the sum of 
$15,000. bv Lewis Saltz and Thomas Saltz and David 

T. Langrock and that the total subscription of the stock 
now amounts to $80,000. ’ ’ 

MINUTES of special meeting of directors, held at the 
office of the Langrock Clothing Co., 65 Whitney Ave., New 
Haven, Conn., on Wednesday evening, March 4, 1931: 

“By mutual consent it was agreed that the drawing ac¬ 
count of Thomas Saltz & Lewis Saltz be increased from 
$3750 each per year to $5200. each per year * * * ” 

MINUTES of meeting of Directors, held at the office of 
the company at 65 Whitney Avenue, New Haven, Conn., on 
the first day of August, 1931; minutes signed by S. Thomas 
Saltz, Secretary. 

CALL AND WAIVER of meeting of directors, to be held 
in the company's office at 65 Whitney Ave., New Haven, 
Conn., on the 28th day of August, 1931, at 10 A. M. MIN¬ 
UTES of meeting recite that “meeting was called to order 
in New Haven, Conn.'’ Call and Waiver, and Minutes, 
signed by Lewis Saltz, S. Thomas Saltz, and D. T. Lang¬ 
rock. 

MINUTES of special meeting of stockholders, held at 
office of Campner & Pouzzner, No. 129 Church Street, New 
Haven, Conn., on the .... day of September, 1931, to in¬ 
crease the shares of stock of the corporation. 

MINUTES of meeting of Directors held at the office of the 
company at 65 Whitney Ave., New Haven, Conn., on the 
13tli day of September, 1931; Lewis Saltz was present at 
said meeting; minutes signed by S. Thomas Saltz Secre¬ 
tary. 

MINUTES of meeting of Directors held at 65 Whitney 
Avenue, New Haven, Conn., July 13, 1932. 

MINUTES of meeting of Directors held at the office of 
the corporation 129 Church St., New Haven, Conn., 

213 August 22, 1932. 

MINUTES of meeting of Directors held at the of¬ 
fice of the corporation 129 Church Street, New Haven, 
Conn., on October 6, 1932: 

“Mr. Ralph E. Herman then offered his resignation as 
officer and director of the corporation and a motion was 
made, seconded and unanimously voted to accept this resig¬ 
nation. 
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“A motion was made, seconded and unanimously voted 
that A. E. Rubington and A. J. Kellenberg be elected as 
assistant treasurers of the corporation and also as members 
of the Board of Directors and also that A. J. Kellenberg 
be elected as assistant Secretarv and it was so voted. * * 
“Subject. Clothing purchases. In analysis of total cloth¬ 
ing purchases for the year 1931 shows a total purchase of 
$77,080.90 out of which $40,540.49 was purchased from the 
Langrock Clo. Co. or 52 6/10% of the total. In a break¬ 
down of the above figures on wool clothing at all prices 
shows a total purchase on wool clothing of $49,347.85 or the 
fact that a total of 82% of the wool clothing purchased dur¬ 
ing 1931 was purchased from the Langrock Clo. Co. This 
is made a part of the records in view of the fact of an exist¬ 
ing agreement between Saltz Bros. Inc. and Langrock Clo. 
Co. wherein Saltz Bros. Inc. agreed to purchase 85% of 
their wool clothing requirements from the Langrock Cloth¬ 
ing Co. and it is further agreed and voted unanimously that 
the corporation continue under its arrangement with the 
Langrock Clo. Co. guaranteeing the purchase of 85% of 
their wool clothing to continue until such future time as the 
corporation shall have paid to Langrock Clo. Co. all of its 
indebtedness, either prior to this date or after this date, 
and it was so ordered and voted to make same a part 
214 of this meeting.’’ 

Minutes signed by Lewis Saltz, D. T. Langrock, A. 
E. Rubington, A. J. Kellenberg. 

WAIVER of notice of special meeting of Directors: 
“We the undersigned being all of the directors of Saltz 
Bros. Inc. hereby agree to the calling of a special meeting 
of the members of the Board of Directors to be held at the 
office of the corporation, 65 Whitney Ave., New Haven, 
Conn, on October 31, 1932 at 11 A. M. and do hereby waive 
any further notice of said meeting. 

“Dated at New Haven, Conn, this 31st day of Oct. 1932. 

D. T. LANGROCK 
S. THOMAS SALTZ 
LEWIS SALTZ 
A. E. RUBINGTON 
A. J. KELLENBERG ’\ 
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MINUTES of special meeting of Board of Directors: 
“Pursuant to the foregoing waiver of notice a special 
meeting of the Board of Directors of Saltz Bros. Inc. was 
held at the office of the corporation, G5 Whitney Ave., New 
Haven, Conn, on October 31, 1932 at 11 A. M. Those pres¬ 
ent were: 

D. T. Langrock 

A. J. Kellenberg 

A. E. Rubington 

S. Thos. Saltz 

Lewis Saltz 
* * # 

Dated at New Haven, Conn, this 31st day of Oct. 1932 

D. T. LANGROCK 
S. THOMAS SALTZ 

215 LEWIS SALTZ 

A. E. RUBINGTON 
A. J. KELLENBERG” 

MINUTES of special meeting of Directors held at 65 
Whitney Ave., New Haven, Conn., November 12, 1932. 

MINUTES of special meeting of Directors held at 65 
Whitney Ave., New Haven, Conn., Nov. 19, 1932. 

MINUTES of meeting of Directors held at the office of 
the corporation at New Haven, Conn., March 13, 1933. 

MINUTES of meeting of Directors held at 65 Whitney 
Avenue, New Haven, Conn., January 15, 1934. 

MINUTES of special meeting of Directors, held in Room 
1222, d-200 Fifth Avenue, New York City, Monday April 
9,1934. 

MINUTES of meeting of Directors held at 65 Whitney 
Ave., New Haven, Conn., on the 16th day of July, 1934: 
“The following directors were present: 

D. T. Langrock 
A. J. Kellenberg 
A. E. Rubington 
Lewis Saltz. ’ ’ 

(The only business transacted was a change in the by-laws 
relative to the presiding officer at meetings.) 

Whereupon, both sides rested. 

Be it Remembered, that the foregoing contains the 
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substance of all the evidence given on the hearing of this 
cause and each of the exceptions stated to have been 
taken bv the attornev for the defendants were so taken and 

% V 

were duly allowed and noted by the Court, and in order 
that each and every thereof may be preserved and made of 
record, this statement of evidence is duly stated, approved 
and signed, and ordered to be made of record in the above 
entitled cause this 21st day of April, A. D. 1936. 

JENNINGS BAILEY, 

Justice. 

AYe consent to the approval and signing of the foregoing 
statement of evidence. 

OLCOTT, PAUL & HAVENS per J. E. L. 

JOHN L. LASKEY 

Attorneys for plaintiff 

Endorsed on Cover: District of Columbia Supreme 
Court. No. 6752. Lewis Saltz and S. Thomas Saltz, Ap¬ 
pellants, vs. Saltz Brothers, Incorporated, a corporation. 
United States Court of Appeals for the District of Colum¬ 
bia. Filed Jun 1 1936. Moncure Burke, Clerk. 
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UNITED STATES COURT OF APPEALS FOR THE 
DISTRICT OF COLUMBIA 
APRIL TERM, 1940. 

SPECIAL CALENDAR NO. 7700. 

SALTZ BROTHERS, INCORPORATED, A CORPORA- 

TION, APPELLANT, 
vs. 

LEWIS SALTZ AND S. THOMAS SALTZ, APPELLEES. 

FILED JUNE 18,1940. 

152 District Court of the United States for the 

District of Columbia 
Equity No. 59594 

Saltz Brothers, Incorporated, a Corporation, Plaintiff, 

v. 

Lewis Saltz and S. Thomas Saltz, Defendants 

United States of America, 

District of Columbia, ss: 

BE IT REMEMBERED, that in the District Court of the 
United States for the District of Columbia, at the 
City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were 
filed and proceedings had, in the above-entitled 
cause, to wit: 

153 In the Supreme Court of the District of 

Columbia 

Holding an Equity Court 
Equity No. 59594 

Saltz Brothers, Incorporated, a Corporation, 1341 F 
Street, N. W., Washington, D. C., Plaintiff, 

v. 

Lewis Saltz, 1341 F Street, N. W., and 
S. Thomas Saltz, 1341 F Street, N. W., 
Defendants 

Memorandum 
SEPTEMBER 27 1935 

Bill of Complaint for Injunction and Accounting—filed. 

170 Petition of Plaintiff for Return of Funds . 

Filed March 12 1936 

* • # 

Plaintiff, Saltz Brothers, Incorporated, respectfully 
shows to the Court: 
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1: The bill of complaint filed in this cause September 27, 
1935, sets out, among other things, that the defendants 
Lewis Saltz and S. Thomas Saltz, under resolution of the 
Board of Directors of plaintiff, of July 29, 1929, were em¬ 
ployed to conduct the plaintiff’s retail store for five years 
from October, 1929, and to receive therefor certain fixed 
compensation and a sum, referred to as a bonus, equivalent 
to two and one-half per centum of net sales of plaintiff’s 
business in excess of $150,000.00, payable only under cer¬ 
tain specified conditions; that said defendants had with¬ 
drawn from plaintiff’s funds and applied to their own use 
large sums of money claimed to be due them on account of 
said bonus, not rightfully earned under the terms of said 
resolution. Said bill prayed that defendants be restrained, 
among other things, from withdrawing from any of the 
bank accounts of plaintiff any of the moneys on deposit 
therein, and required to account for plaintiff’s funds ex¬ 
pended by them for their personal use or otherwise by 
them misapplied to the detriment of plaintiff. Copy of 
said 1 resolution of the Board of Directors is hereto attached, 
marked Exhibit 1, and prayed to be read and considered 
as a part hereof. 

2: The answer of defendants, filed herein October 10, 
1935, denied that they had withdrawn such funds not 
rightfully earned, and averred that they had “never drawn 
any bonus other than that authorized by the Board of Di¬ 
rectors or set up as lawfully due them by the disinterested 
auditor of said company”. 

171 Attached to said answer as an exhibit thereto is 
a copy of the bill of complaint of Lewis Saltz and 
S. Thomas Saltz, filed in this court June 19, 1935, in equity 
cause No. 58906, praying appointment of a receiver for 
Saltz Brothers, Incorporated, in which said bill of com¬ 
plaint said Lewis Saltz and S. Thomas Saltz claimed to be 
creditors of Saltz Brothers, Incorporated, to the amount 
of $3,139.68 each, for bonus for the fiscal year ending Jan¬ 
uary 31, 1935, claimed to be due and unpaid, and they fur¬ 
ther averred that D. T. Langrock was the Treasurer of 
the corporation and refused to permit the payment of said 
bonus. 

In said ans-wer filed herein said Lewis Saltz and S. 
Thomas Saltz admit that, as charged in plaintiff’s bill 
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herein, they have failed to comply with the directions of the 
Board of Directors to deposit all the corporation’s funds 
in its regular bank account, to be withdrawn only on coun¬ 
tersigned check, and have, since June 1935, deposited said 
funds in a “special account’’, which was by the plaintiff 
authorized for payment of salaries and current expenses 
only, from which special account so by plaintiff limited they 
could withdraw funds on check signed by either of them, 
without countersignature. 

3: This cause came on for hearing before Mr. Justice 
Bailey on Monday, February 3, 1936; said hearing con¬ 
tinued through said day and through Tuesday, February 
4, 1936. Plaintiff introduced in evidence a contract, termed 
the “basic agreement”, entered into June 28, 1929, between 
D. T. Langrock, and Lewis Saltz and S. Thomas Saltz, for 
the incorporation of plaintiff, and providing among other 
things for the employment of Lewis Saltz and S. Thomas 
Saltz to manage its store, with provisions for compensa¬ 
tion and for bonus as thereafter provided by the 
172 Board of Directors in its said resolution. Copy of 
said agreement is attached hereto, marked Exhibit 
2, and prayed to be read and considered as a part hereof. 

On said February 4, 1936, this cause was continued until 
February 12, 1936 for argument and presentation by coun¬ 
sel of memoranda of authorities. Said cause was argued, 
and authorities presented, February 13, 1936, and counsel 
were given until February 18, 1936, to file reply briefs. On 
February 21,1936, Mr. Justice Bailey handed down a mem¬ 
orandum decision to the effect that plaintiff is entitled to 
the relief prayed in its bill. February 27, 1936, Mr. Jus¬ 
tice Bailey signed an order granting a permanent injunc¬ 
tion, as prayed, against said Lewis Saltz and S. Thomas 
Saltz, and referring the cause to the Auditor of this Court 
for an accounting. 

4: On said February 27, 1936, said Lewis Saltz and S. 
Thomas Saltz in open court delivered to plaintiff the keys 
to plaintiff’s store, and on said date turned over said store 
and business to plaintiff. Plaintiff immediately began an 
investigation and examination into the status of its said 
business, and of the records kept by said defendants while 
in possession of said store. From such examination and 
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investigation it appears that said defendants caused to be 
set up on the books of the corporation a bonus claimed to 
be due them for the year ending January 31, 1935, in the 
amount of $6,279.87, or slightly in excess of $3,139.68 each, 
the amount claimed by them in said bill by them filed for a 
receivership, and for the year ending February 28, 1935, 
in an additional amount of $280.74, a total of $6,560.61; 
that on August 14, 1935, they took from plaintiff’s funds 
the sum of $2,500.00 each, and on August 17, 1935, the fur¬ 
ther sums of $780.30 and $780.31 respectively, in 
173 payment of said bonus claimed to be due, which in¬ 
cludes the bonus referred to in their said receiver¬ 
ship bill. 

No authorization of the Board of Directors of plaintiff 
was given for the payment of such bonus by the company 
to said Lewis Saltz and S. Thomas Saltz, and said pay¬ 
ments were made by checks drawn by said Lewis Saltz and 
S. Thomas Saltz on said special account, with no counter- 
signature. 

5: Plaintiff further found from such examination that 
on, to wit, January 31, 1936, Lewis Saltz and S. Thomas 
Saltz had in their possession, in the petty cash account 
maintained in the store of plaintiff, the sum of $1,500.00; 
that Saturday, February 1, 1936, they withdrew from the 
corporation’s bank account the sum of $1,500.00, and added 
it to said petty cash account; that February 3, 1936, they 
withdrew from said bank account the further sum of 
$4,400.00 and added said sum to said petty cash account; 
that February 5, 1936, they withdrew from said bank ac¬ 
count and added to said petty cash account the further sum 
of $250.00; that February 6, 1936, after the hearing in this 
cause had been concluded, and while the decision thereof 
was in the hands of the Court, they took from said petty 
cash account and appropriated to their own use the sum 
of $7,242.94, under the pretended claim that said sum was 
due them as a bonus on business done by said plaintiff 
corporation in the year 1935; that said Lewis Saltz and S. 
Thomas Saltz further caused to be made on the journal of 
the plaintiff corporation, under date of February, 1936, an 
entry showing credit to Lewis Saltz and S. Thomas Saltz 
of bonus in the amount of $7,242.94, on business done in 
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1935, and the payment on February 6, 1936, of said sum of 
$7,242.94 to said Lewis Saltz and S. Thomas Saltz from 
said petty cash account. 

Plaintiff attaches hereto photostatic copies of check 
number 4419, dated February 1, 1936, for $1,500.00, 

174 to the order of petty cash; check number 4421, dated 
February 3, 1936, for $4,400.00, to the order of petty 

cash; and check number 4432, dated February 5, 1936, for 
$250.00, to the order of petty cash; and photostatic copy 
of page 82 of the journal of plaintiff, and photostatic copy 
of two petty cash vouchers attached to said page of said 
journal, said photostatic copies being marked Exhibits 3, 
4, 5, 6 and 7, and prayed to be considered as a part hereof. 

6: Promptly upon discovery by the plaintiff of the afore¬ 
said wrongful withdrawal by the defendants of said sum of 
$7,242.94 from its funds, the plaintiff through its counsel, 
on the third day of March, 1936, made verbal demand upon 
the counsel for defendants for the immediate return of said 
sum to plaintiff; and by letter dated and mailed on the 
fourth day of March, 1936, plaintiff through its counsel 
made formal demand upon said defendants and their coun¬ 
sel for the immediate return of said sum to plaintiff. Copy 
of said letter of the fourth day of March, 1936, is hereto at¬ 
tached, marked Exhibit S, and prayed to be read and con¬ 
sidered as a part hereof. 

On the ninth day of March, 1936, plaintiff’s counsel re¬ 
ceived from defendants’ counsel a letter dated March 7, 

1936, declining said demand. Copy of said letter is hereto 
attached, marked Exhibit 9, and prayed to be read and con¬ 
sidered as a part hereof. 

7: Plaintiff avers that the so-called bonus for the year 
1935 set up by said journal entry of February 6, 1936, 
(Exhibit 6 hereto) covers a period beginning more than 
two months after the expiration of said basic agreement 
(Exhibit 2 hereto) and after the expiration of the provision 
made by said resolution of said Board of Directors (Ex¬ 
hibit 1 hereto) for the payment of bonuses as authorized 
by said basic agreement; that said agreement, and 

175 said resolution of the Board of Directors, provide 
for the employment of said defendants for the pe¬ 
riod only of five years from the opening of plaintiff’s store, 
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to wit, five years from October 11,1929; that there has been 
no extension of said agreement and no further resolution 
of said Directors continuing such employment or the pay¬ 
ment of such bonus; that defendants have continued, during 
all the time since the expiration of said contract, to hold 
plaintiff’s said business and to pay to themselves compen¬ 
sation of $100.00 each per week. Plaintiff is advised that 
if said Lewis Saltz and S. Thomas Saltz are entitled, on 
the basis of a quantum meruit, to compensation for their 
services in conducting, since October, 1934, said business 
of plaintiff, in refusal of plaintiff’s direct demands for pos¬ 
session, there is no basis, actual or implied, for a claim by 
said defendants of any bonus after the expiration of said 
contract. 

8: Plaintiff is advised that the Court has control of the 
subject-matter of this litigation while this suit is pending; 
that the question of right to possession of its business and 
funds had been taken into the custody of the equity Court, 
and was in its hands, at the moment of the taking by said 
Lewis Saltz and S. Thomas Saltz of said sum of $7,242.94: 
and that this Court will prevent the transfer or change of 
sthtus of any of the property, subject-matter of the cause, 
which will interfere with the equitable adjustment, upon 
final decree, of the rights of the parties to said cause. 

9: Plaintiff is advised that the action of said Lewis 
Saltz and S. Thomas Saltz, in withdrawing from the bank 
accounts of plaintiff and placing in said petty cash account, 
said sums of money, on the very day of the hearing herein 
and immediately before and after said hearing, with 
176 the intent to apply said funds to the payment of their 
alleged claim against plaintiff, and their action in 
withdrawing from said petty cash account and paying to 
themselves said sum of $7,242.94, on February 6, 1936, 
after this cause had been heard and was in the hands of 
the Court awaiting a decision, was a disturbance of the 
order of the Court, and an interference which impeded the 
administration of justice, and plaintiff says that such ac¬ 
tion impaired and actually impeded the right of plaintiff. 

10: Said Lewis Saltz and S. Thomas Saltz at the time 
they so took from plaintiff’s funds said sum of $7,242.94, 
well knew that their claim to said bonus was contested by 
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the plaintiff, and that such claim had never been approved 
or its payment authorized by the Board of Directors, and 
that said claim had never in fact been presented to said 
corporation or its said Board of Directors, and that their 
right thereto was oi.\e of the matters to be decided by the 
Court in the cause pending before and submitted to the 
Court at the time that they wrongfully withdrew said sum 
from the corporation’s funds. 

11: Plaintiff is advised that it is entitled to have said 
sum of $7,242.94 returned and repaid to it, forthwith, by 
said Lewis Saltz and S. Thomas Saltz, and to the issuance 
herein of a rule directed to said Lewis Saltz and S. Thomas 
Saltz, requiring them and each of them to show cause, on 
a day to be therein named, why they should not be required 
and commanded to repay and refund to plaintiff, forthwith, 
said sum of $7,242.94, so taken by them from plaintiff’s 
funds as aforesaid. 

Wherefore, the premises considered, plaintiff prays: 

1: That a rule to show cause issue herein, directed to 
said Lewis Saltz and S. Thomas Saltz, and each of them, 
requiring them, and each of them, to appear herein 
177 on a dav to be therein named, and show cause, if anv 
they have, why they should not be required to repay 
and refund, forthwith, to plaintiff, the sum of $7,242.94 of 
plaintiff’s money and property, by said Lewus Saltz and 
S. Thomas Saltz withdrawn from the funds of plaintiff 
and on February 6, 1936, paid over to themselves and ap¬ 
propriated to their own use. 

2: And for such other and further relief as the nature 
of the case may require, and to the Court may seem meet 
and proper. 

SALTZ BROTHERS, INCORPO¬ 
RATED, a corporation, 

By D. T. LANGROCK, 

President 

OLCOTT, PAUL & HAVENS 
Bv CHARLES B. McINNIS 
JOHN E. LASKEY 

Attorneys for Plaintiff. 
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District of Columbia, ss; 

D. T. Langrock, being first duly sworn, upon oath de¬ 
poses and says: 

That he is President of Saltz Brothers, Incorporated, a 
corporation, plaintiff herein; that he has read the foregoing 
petition by it subscribed by him as its President, and knows 
the contents thereof; that he is duly authorized to sign and 
verify said petition on behalf of said plaintiff corporation, 
and that he verily believes the facts stated in said petition 
to be true. 

D. T. LANGROCK 

Subscribed and sworn to before me this 10th day of 
March, 1936. 

MABEL E ASHLEY 
Notary Public D. C. 

(Notarial Seal) 

• * • 

189 Exhibit 8 

Filed March 12 1936 

(Copy) 

John E. Laskey 
Attorney at Law 
Albee Building, 1426 G Street 

Washington, D. C. March 4, 1936 

Messrs. Tobriner, Graham, Brez & Tobriner, 

Southern Building, 

Washington, D. C. 

Gentlemen: 

Supplementing my conversation over the telephone with 
your Mr. Brez yesterday, I now formally advise you that 
it has recently come to the knowledge of Saltz Brothers, 
Incorporated, that as of January 31, 1936, Lewis Saltz and 
S. Thomas Saltz had in their possession, in the “petty cash 
account’* maintained in the store of said corporation, the 
sum of $1,500.00; that Saturday, February 1, 1936, they 
withdrew from the corporation’s bank account the sum of 
$1,500.00 and added it to said “petty cash account’’; that 
February 3, 1936, they withdrew from said bank account 
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the further sum of $4,400.00 and added said sum to said 
“petty cash account”; that February 5, 1936, they with¬ 
drew from said bank account and added to said “petty 
cash account” the further sum of $250.00; that February 
6, 1936, after the hearing in the corporation’s equity suit 
against them had been concluded, and while the decision 
thereof was in the hands of the court, they took from said 
“petty cash account” and appropriated to their own use 
the sum of $7,242.94, under the pretended claim that said 
sum was due them as a bonus on business done by said 
corporation in the year 1935. 

I hereby give notice to you and your clients Lewis 

190 Saltz and S. Thomas Saltz that Saltz Brothers, In¬ 
corporated, asserts that the withdrawal of said sum 

of $7,242.94 from its funds was without the semblance of 
right or authority therefor, and was in fraud of the rights 
of Saltz Brothers, Incorporated, and a fraud upon the right 
of the Court to make an effective decree in the suit then 
pending before it; and on behalf of said corporation I now’ 
make formal demand upon said Lewis Saltz and S. Thomas 
Saltz and upon you as their counsel, for the immediate re¬ 
turn of said sum to said corporation. 

Respectfully, 

(SIG.) JOHN E. LASKEY 

JEL :a 

191 Exhibit 9 

Filed March 12 1936 
(Copy) 

Law Offices of 

Tobriner, Graham, Brez & Tobriner 
932 Southern Building 
Washington, D. C. 

March 7, 1936. 

Mr. John E. Laskey, 

Albee Building, 

Washington, D. C. 

Dear Mr. Laskey: 

We beg to acknowicdge receipt of your letter of the 
fourth, regarding the withdrawal by Lewis and S. Thomas 
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Saltz of the sum of $7,242.94, from the funds of Saltz 
Brothers, Inc., in payment of bonus due them for the year 

1935, and feel compelled to decline your demand. 

Your statement that our clients withdrew this money on 
February 6, 1936, after the hearing in the corporation’s 
equity suit against them had been concluded, is incorrect. 
Our clients withdrew this money before the hearing began. 

We deny your client’s assertion that the withdrawal of 
said sum was without the semblance of right or authority 
therefor or was a fraud upon the right of the Court to 
make an effective decree, and insist that it was in payment 
of a just obligation owing to them. However, if you care 
to institute proceedings seeking a return of the fund in 
question, we shall be pleased to cooperate in securing an 
immediate hearing, if the Court will hear the matter before 
the ordered accounting is had. 

Very truly yours, 

' TOBRINER, GRAHAM, BREZ & 

TOBRINER 

By (Sig.) SELIG C. BREZ 

SCB:G 

192 Rule to Show Cause. 

Filed March 12 1936 

* # * • • 

Upon consideration of plaintiff’s petition filed herein 
the twelfth day of March, 1936, for a rule to show cause 
why funds of plaintiff should not be returned to it. 

It is by the Court this 12th day of March, 1936, 
Ordered: That the defendants Lewis Saltz and S. 
Thomas Saltz, and each of them, on the first day of April, 

1936, show cause, if any they have, why they and each of 
them should not be required and commanded to repay and 
return to plaintiff, forthwith, the sum of seven thousand 
two hundred forty-two dollars ninety-four cents 
($7,242.94), withdrawn from the funds of plaintiff by said 
defendants on the sixth day of February, 1936: Provided, 
that a copy of this rule and of said petition be served upon 
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said defendants, or their counsel of record in this cause, 
at least ten days prior to the return day hereof. 

JESSE C ADKINS 

Justice 

193 Answer of the Respondents to Plaintiff’s 

Petition and Rule of March 12, 1936 

Filed March 31 1936 

# # # • # 

These respondents suggest and say that an appeal from 
the decree of February 27, 1936, in the above entitled cause, 
was perfected on the fifth day of March, 1936, before the 
filing of the plaintiff’s petition herein, and the perfection 
of said appeal removes from the jurisdiction of this Hon¬ 
orable Court this cause for the purposes of the relief 
sought in plaintiff’s petition, and defendants pray that this 
objection may be taken and considered as a motion to dis¬ 
miss or motion to strike the plaintiff’s petition herein. And 
these respondents, not waiving their foregoing objection 
and motion, but insisting thereon, in the event such ob¬ 
jection and motion is overruled, make answer to plaintiff’s 
petition filed herein March 12, 1936, and the rule thereon, 
and say: 

1. They admit that paragraph 1 substantially sets out 
certain allegations of the bill of complaint filed herein by 
plaintiff on September 27, 1935, but for greater accuracy 
refer to said bill of complaint itself. 

2. Respondents admit the allegation contained in para¬ 
graph 2 hereof, but for greater certainty refer to the an¬ 
swer and exhibit filed by the said respondents herein, which 
plaintiff has attempted to summarize. 

3. The respondents admit the allegations contained in 
paragraph 3 of said petition. 

4. The respondents admit the allegations contained in 
paragraph 4 of said petition. They aver, however, that the 
said plaintiff had knowledge of their withdrawal of the 

bonus for the year ending January 31, 1935, long 

194 before the plaintiff made its investigation in Feb¬ 
ruary, 1936, and that on, to wit, October 7, 1935, the 

auditors for the said plaintiff, Councilor and Buchanan 
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sent a copy of the audit report of the corporation for the 
period March 1,1935 to August 31, 1935, to David T. Lang- 
rock, the purported president of said concern, which re¬ 
port called attention to the fact that the said respondents 
had withdrawn the said bonus. Notwithstanding the fact 
that the said David T. Langrock had notice of said with¬ 
drawal of said bonus, he never protested same nor made 
objection thereto. On the hearing of said cause, the only 
evidence regarding said bonus offered by the said plaintiff 
was the following testimony given by the said Langrock in 
regard to said bonus for the period ending January 31, 
1935: 

“They made a claim for a bonus, and the amounts in 
figures of that were something I did not enter into. Mr. 
Emery took care of it. I know there was some discrepancy 
regarding the figures and it took some time to find out, and 
as a result of the investigation thev were advised that the 
claims they made were not correct.” 

“Mr. Brez: I object. He says he does not know any¬ 
thing about it. 

The Court: He is saying what information he had. 
That is not proof of any fact. He said he was told that.” 

Respondents further allege that no authorization of the 
Board of Directors of the plaintiff was required for the 
payment of said bonus, as it was a valid subsisting obliga¬ 
tion owing to them by said corporation, and that they were 
entitled to payment therof as any other bona fide creditor 
of said corporation. 

5. Answering paragraph 5 of said petition, the respond¬ 
ents say that on, to wit, January 31, 1935, Lewis Saltz and 
S. Thomas Saltz had in their possession, in the petty cash 
account maintained in the said store of plaintiff, the sum 
1 of $1500.00; that Saturday, February 1, 1936, they 
195 withdrew from the corporation’s bank account the 
sum of $1500.00, and added it to the said petty cash 
account; and that on February 5, 1936, they withdrew from 
said bank account and deposited same in said petty cash 
account the further sum of $250.00. They admit that on 
February 3, 1936, they withdrew from said bank account 
the further sum of $4400.00, but deny that they actually 
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added same to the petty cash account, but merely credited 
it thereto. They admit that they withdrew the sum of 
$7,242.94, and charged same to the petty cash account, not 
under any pretended claim, but under the bona fide claim 
that said sum -was due them as a bonus on business done 
by the plaintiff corporation in the year 1935. They deny 
that said sum or any portion thereof was drawn by them 
on February 6, 1936, and further deny that same or any 
portion thereof was drawn after the hearing in this cause 
had begun on February 3, 1936. They allege that 
$2,842.94 of the amount withdrawn by them for the 1935 
bonus was drawn on Saturday, February 1, 1936, and ac¬ 
tually taken by them out of the petty cash fund of the 
said corporation into their own personal custody; and that 
the remainder of their said bonus amounting to $4400.00, 
was actually withdrawn by them from the bank account 
of said corporation and taken in their personal possession 
at 9:15 A. M. on February 3, 1936, so that they had with¬ 
drawn their entire bonus before the hearing in this cause 
began. They admit that the journal of the plaintiff corpo¬ 
ration records the said payment as made as of February 6, 
1936, but allege that this was due to a bookkeeping error. 

6. Respondents admit the allegation of paragraph 6, but 
deny that the withdrawal of said bonus was wrongful or 
improper, but aver that it was a just bonus due them for 
services rendered during the year 1935. 

196 7. Respondents admit that the bonus drawn by 

them for the year 1935, covers a period beginning 
more than two months after the expiration of the basic 
agreement, but deny that there has been no extension of 
said agreement. They aver that after the date of the ex¬ 
piration of said contract of employment, they continued 
their employment in said corporation with the tacit ap¬ 
proval of the Board of Directors of said corporation and 
without any protest on the part of any of the members of 
said Board or any of the officers of the said corporation, 
and that they continued to perform the same duties and 
followed the same course of such performance as they had 
for the years prior to such date followed. They call to the 
Court’s attention that even though the purported presi¬ 
dent of said corporation, Davit T. Langrock, did on Feb- 
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ruary 25, 1935, demand possession of said business, he at 

that time stated to the said Lewis and S. Thomas Saltz 

that they would be continued in the employ of the company. 

'While the said resolution passed by the purported Board 

of Directors on February 9, 1935, and September 23, 1935, 

authorized the president, “to dispense with the services 

of any and all employees when in his opinion it is for the 

best interest of the corporation, and to hire any person or 

persons necessary in his opinion to successfully carry on 

the business of the corporation”, the said Langrock nor 

anyone else connected with said corporation, at no time 

discharged or attempted to discharge or dispense with 

their services. Thev contend that thev are entitled to their 

• 

bonus for faithful service they rendered the corporation 
during the fiscal year 1935, and show to the Court that dur¬ 
ing said year solely through their efforts, the corporation 
increased the volume of its business and actually earned, 
exclusive of their salaries and bonus, approximately 
197 $20,000.00, which is a net return on the invested cap¬ 

ital and surplus of more than fifteen per cent. Re¬ 
spondents deny that on the theory of a quantum meruit 
there is no basis actual or implied, for a claim of any bonus 
after the expiration of said contract. They allege that their 
bonus was merely part of their salary for actual and faith¬ 
ful service rendered said corporation, and in view of the 
fact that the gross volume and net profit for the year 1935 
was higher than that of any previous year, that they are 
entitled to compensation on the same basis as they had 
heretofore received. 

8. Respondents deny that at the time that they withdrew 
the said sum of $7,242.94, that the question of right to pos¬ 
session of the business and funds of the corporation had 
been taken into the custody of the Equity Court, or that 
their withdrawal would interfere with the equitable adjust¬ 
ment upon final decree of the rights of the parties to said 
cause. 

9. The defendants deny that they withdrew any part 
of their said bonus after this cause had been heard, or was 
in the hands of the Court awaiting a decision, and again 
reiterate that same was done prior to the beginning of said 
hearing and that same was not a disturbance of the order 
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of this Court or an interference which impeded the admin¬ 
istration of justice or the rights of the plaintiff herein. 

10. The said defendants deny that at the time they with¬ 
drew their said bonus, they w T ell knew that their claim to a 
bonus was contested by the plaintiff or that their right 
thereto was one of the matters to be decided by the Court 
in the cause pending before and submitted to it. They ad¬ 
mit that the said plaintiff through its purported president, 

David T. Langrock, questioned their right to the 
198 bonus for the year 1934, but only because he was not 

sure that the corporation’s earnings for that year 
were ten per cent (10%) of the capital invested as required 
by the basic agreement. Notwithstanding the fact that the 
fiscal year for 1934 included a four months period after 
the date of the expiration of the contract, the said plaintiff 
never objected to the withdrawal of said bonus on account 
of the expiration of their contract of employment. These 
defendants aver that their calculation of their bonus for 
the year 1934 and the year 1935 w*as in strict accordance 
with the terms of said contract of employment. 

11. The defendants deny that the plaintiff is entitled to 
have the said sum of $7,242.94 returned and paid to it by 
them, and allege that the plaintiff seeks a summary ad¬ 
judication of a contested matter without the presentation 
of the necessarv evidence. Thev are advised and believe, 
and therefore aver that the question as to whether or not 
they are entitled to their bonus for the year 1935 is a ques¬ 
tion of fact and law which can only be determined after 
testimony is taken and presented to the Court. This issue 
can be determined by the Auditor of the Court to whom a 
reference was made by the decree of February 27, 1936. If 
the Auditor of the Court finds that they are not entitled 
to any part of the bonus drawn by them, he can report same 
to the Court and they can then be called upon to reimburse 
the plaintiff. There has been no evidence adduced before 
the Court that they are insolvent and they aver that they 
are perfectly solvent. They aver that their claim to the 
bonus is not a pretended or spurious claim, but an honest 
claim for compensation on the same basis that they have 
always been compensated since the organization of the cor¬ 
poration. 
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Now, having fully answered, these respondents 
199 pray that the petition filed herein on the twelfth day 
of March, 1936, be dismissed, and that the rule to 
show cause issued thereon on the same day be discharged, 
and that they be hence dismissed, with their proper costs. 

LEWIS SALTZ 
S THOMAS SALTZ 

TOBRINER, GRAHAM, BREZ & TOBRINER 
by SELIG C BREZ 
Attorneys for Respondents. 

District of Columbia, ss : 

We, Lewis Saltz and S. Thomas Saltz, being first duly 
sworn, on our oaths do depose and say that we have read 
the foregoing Answer by us subscribed and know the con¬ 
tents thereof; that the matters and things therein stated 
upon our personal knowledge are true, and those stated 
upon information and belief, we believe to be true. 

LEWIS SALTZ 

! S THOMAS SALTZ 

Subscribed and sworn to before me this 31st day of 
March, A. D. 1936. 

FREDERICK G. UMHAU 
Notary Public in and for the 
District of Columbia. 

(Notarial Seal) 


200 Order 

Filed April 28 1936 

m * # • • 

This cause came on to be heard upon the petition of 
plaintiff for a return of funds filed herein on the 12th day 
of March, 1936, the rule to show cause issued thereon on 
the said 12th day of March, 1936, and the answer of the de¬ 
fendants to the petition and rule to show cause, and upon 
consideration thereof and after hearing counsel for the re¬ 
spective parties, it is by the Court this 28th dav of April, 
1936, 
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Ordered, that the defendants Lewis Saltz and S. Thomas 
Saltz forthwith turn over the sum of Seven thousand, two 
hundred forty-two dollars and ninety-four cents ($7,242.94) 
withdrawn by them in the month of February 1936, to 
Charles B. Mclnnis and Walter N. Tobriner, wiio are here¬ 
by appointed receivers of said fund without bond, said 
receivers to hold said fund pending the final determination 
of this cause. 

JENNINGS BAILEY 

Justice. 

We agree to act as receivers without compensation. 

WALTER N. TOBRINER 

CHARLES B. McINNIS 


201 Report of the Auditor 

Filed June 25, 1938 


To the District Court of the United States 
for the District of Columbia: 

The Auditor, to whom the above-entitled cause was re¬ 
ferred, by decree of February 27,1936, respectfully reports, 
as follow’s: 

1. This is a bill for an injunction and an accounting, and 
for a money decree against the defendants for such amounts 
as shall be shown by the accounting to be due from the 
defendants to the plaintiff. 

2. The cause having been heard by the Court upon the 
pleadings and the evidence adduced, a decree w T as entered 
on February 27, 1936, granting the relief prayed, as fol¬ 
lows: 

r 

“This cause came on to be heard upon the bill of com¬ 
plaint, the answer thereto, and the proofs submitted in 
open court, and upon consideration thereof, and after 
hearing counsel for the respective parties, 

It is bv the Court, this 27th dav of February, 1936, 

ADJUDGED, ORDERED AND DECREED*: That the 
defendants Lew’is Saltz and S. Thomas Saltz, and each of 
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them, ( be, and they hereby are, perpetually restrained and 
enjoined from further conducting and attempting to con¬ 
duct the business of Saltz Brothers, Incorporated, 

202 and from interfering with said business, and from 
taking into their possession, and the possession of 

either of them, and from removing from the store and 
from the possession of plaintiff, any of the moneys, mer¬ 
chandise, books, records and other property of plaintiff, and 
from I withdrawing and attempting to withdraw from the 
banks accounts of Saltz Brothers, Incorporated, in Riggs 
National Bank and in National Metropolitan Bank, in the 
City of Washington, District of Columbia, and from any 
other bank account of plaintiff, any of the moneys on de¬ 
posit therein. 

It is FURTHER ADJUDGED, ORDERED and DE¬ 
CREED: That this cause be referred to the Auditor of 
this Court, to examine into and determine the accounts of 
the defendants Lewis Saltz and S. Thomas Saltz, and each 
of them, with the plaintiff, and ascertain the amount due 
from them, and each of them, if any, to the plaintiff, with 
respect to all funds of plaintiff by said defendants, and 
each i of them, expended for the personal use of them or 
either of them, or otherwise misapplied to the detriment of 
plaintiff, and to report the results of such examination and 
determination to the Court.” 

3. Thereafter, on March 31, 1936, the Court made and 
filed in the cause, the following Findings of Fact: 

• * # 

(NOTE: Said Findings of Fact, and the Conclusions of 
Law found by the Court March 31, 1936, appear on pages 
86 to 98 of the Transcript of Record in case No. 6752, U. S. 
Court of Appeals for the District of Columbia, April Term 
1936.) 

203 4. On Appeal by the defendants to the Court of 
Appeals, the foregoing decree was affirmed. (See 

Saltz, et al. v. Saltz Brothers, Inc., 89 F. (2d) 860). 

5. In pursuance of said decree, the Auditor, at the re¬ 
quest of counsel for the plaintiff, put the cause down for 
hearing on Wednesday, April 28, 1937, at 10:30 o’clock, 
A. M., at his office in the Court House, and mailed notices 
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thereof to counsel for the respective parties; and at the 
time appointed for said hearing, the Auditor proceeded 
with the hearing and took testimony touching the subject- 
matter of the reference. Further hearings were held, pur¬ 
suant to adjournment, on June 4, June 21, June 25, Aug¬ 
ust 10, October 13, and October 14, 1937, when the hearings 
were concluded. All the testimony taken was stenograph- 
ieallv reported, and a transcript thereof, consisting of 7 
volumes, containing 227 pages, in typewriting, is returned 
and filed herewith, pursuant to the provisions of Equity 
Rule 64, paragraph 2, together with all exhibits and papers 
submitted in connection with said testimony, including the 
printed record of the case in the Court of Appeals, which 
was presented to the Auditor during the hearing held June 
4, 1937. (See Record of Hearings held by Auditor, Vol. 2, 
p. 27, and Vol. 7, p. 227). 

6. At the conclusion of said hearings, counsel for the 
parties submitted briefs to the Auditor in support of their 
respective contentions, which have been read and duly con¬ 
sidered. 

7. The amounts claimed by the plaintiff from the defen¬ 
dants are set forth in an account submitted to the Auditor 
on April 28, 1937, (See Record of Hearings held by Aud¬ 
itor, Vol. 1, p. 3), as follows: 

204 A. To amounts wrongfully taken by said Lewis 
Saltz and S. Thomas Saltz purportedly as salary to 
them for services in conducting the business of plaintiff at 
No. 1341 F Street, Northwest, Washington, D. C., under the 
terms of the basic agreement of June 28, 1929, set out in 
the pleadings herein, and under the terms of the employ¬ 
ment of said Lewis Saltz and S. Thomas Saltz by plaintiff 
corporation by resolution of its Directors of July 29, 1929, 
which employment under the terms of said agreement and 
said resolution continued for five years from, to wit, Oc¬ 
tober 11, 1929: 

(1) To salary wrongfully collected by them 
from, to wit, October 11,1934, the date of expira¬ 
tion of their said employment, to February 25, 

1935, the date upon which formal demand was 
made upon them by plaintiff for possession of 
its said business, 
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Lewis Saltz, 19 weeks 5 days 

(7? $100.00 per week $1,971.43 

S. Thomas Saltz, 19 weeks 5 days 

@ $100.00 per week 1,971.43 


(2) To salary wrongfully collected by them 
from, to wit, February 25, 1935, to February 27, 
1936, date of injunction herein, 

Lewis Saltz, 52 weeks 

@ $100.00 per week 5,200.00 

S. Thomas Saltz, 52 weeks 
@ $100.00 per week 5,200.00 

B. To amounts wrongfully taken by said 
Lewis Saltz and S. Thomas Saltz purportedly as 
bonus to them for services in conducting the 
business of plaintiff at No. 1341 F Street, N. W., 
under the terms of said basic agreement of June 
28, 1929, and under the terms of said employ¬ 
ment of said Lewis Saltz and S. Thomas Saltz by 
plaintiff corporation by its said resolution of 
July 29,1929, which employment under the terms 
of said agreement and said resolution continued 
for five years from, to wit, October 11, 1929: 
(1) To amount of overcollection of bonus pro¬ 
vided by said basic agreement and said employ¬ 
ment of said Lewis Saltz and S. Thomas Saltz, 
for the fiscal vear ending Januarv 31, 1934: 

* C 1 i 7 


Forward, 

205 Bonus wrongfully calculated on net 
sales: 

$5o,424.33 
8,735.07 
1,788.63 
23,507.42 
100,090.13 


Furnishings 
Hats (our) 
Hats (Schoble) 
Shoes 


Clothing 


Total net sales $189,545.58 
Less quota of sales, 150,000.00 


$3,942.86 


10,400.00 


$14,342.86 


$39,545.58 
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Lewis Saltz, 2 
of net sales in 
excess of 
$150,000.00 
S. Thomas Saltz, 
2 1 / 4% of net sales 
in excess of 
$150,000.00 


$988.64 


988.64 $1,977.28 


Whereas said items of “Hats 
Schoble $1,788.63” and “Shoes 
$23,507.42” represented sales 
made by lessees of leased de¬ 
partments of plaintiff’s store, 
and not sales of the business 
conducted by plaintiff, and 
said bonus should have been 
calculated as follows: 
Furnishings $ 55,424.33 

Hats 8,735.07 

Clothing 100,090.13 


Total net sales $164,249.53 
Less quota of sales, 150,000.00 


$14,249.53 

Lewis Saltz, 2*4% 
of net sales in 
excess of 

$150,000.00 356.24 

S. Thomas Saltz, 

2V£% of net sales 
in excess of 

$150,000.00 356.24 712.48 


Over-calculation of bonus $1,264.80 

Less amount not paid or ap¬ 
plied for benefit of Lewis Saltz 
and S. Thomas Saltz 760.00 


504.80 


Forward, 


$14,847.66 
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206 (2) To amount of 

overcollection of bo¬ 
nus claimed for period end¬ 
ing February 28, 1935: 
Bonus for year ending Jan. 
31, 1935, wrongfully calcu¬ 
lated on net sales: 

Clothing $148,378.46 

Hats 17,984.47 

Furnishings 76,261.85 

Shoes 32,962.50 


Total net sales $275,587.28 
Less quota of sales 150,000.00 


$125,587.28 

Lewis Saltz, 214% of net 

sales in excess of $150,000.00 $3,139.6S 

S. Thomas Saltz, 214% of net 

sales in excess of $150,000.00 3,139.68 


$6,279.36 

Said bonus for the fiscal year ending 
January 31, 1935, was set up on the 
books in error as 


Bonus for month of Feb¬ 
ruary, 1935, wrongfully cal¬ 
culated on net sales: 
Clothing $8,829.36 

Hats 1,121.40 

Furnishings 5,773.88 

Shoes 2,390.16 


Total net sales, $18,114.80 
Less quota, 1/12 
of $150,000.00 12,500.00 


5,614.80 

Lewis Saltz, 214% of net 

sales in excess of quota $140.37 


$6,279.87 
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S. Thomas Saltz, 2M>% of net 

sales in excess of quota 140.37 280.74 


Forward $6,560.61 $14,847.66 

207 Said amounts were 
paid by said Lewis 
Saltz and said S. Thomas 
Saltz to themselves, with no 
authorization of the plaintiff 
corporation, and from the 
‘‘special account” referred 
to in the bill of complaint 
herein: 

August 14, 1935, 

Lewis Saltz $2500.00 

August 14, 1935, 

S. Thomas Saltz 2500.00 
August 17, 1935, 

Lewis Saltz 780.30 

August 17, 1935, 

S. Thomas Saltz 780.31 


$6560.61 

Whereas said items of shoes 
$32,962.50 and $2,390.61 rep¬ 
resented sales made by lessee 
of a leased department of 
plaintiff’s store, and not 
sales of the business con¬ 
ducted by plaintiff; and said 
bonus so collected covered a 
period beyond the expiration 
of the employment under 
which a bonus was payable; 
and said bonus should have 
been calculated as follows: 
Net sales from February 1, 
1934, to and including Octo¬ 
ber 10, 1934, date of expira¬ 
tion of employment under 
which bonus was payable: 
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Clothing $102,570.94 

Hats " 11,074.32 

Furnishings 44,810.10 


Total net sales $158,455.36 
Less quota for 
period February 
1, 1934, through 
October 10, 1934, 

25/36 of twelve 
months, 25/36 of 
$150,000.00 104,166.66 


$54,288.70 

Lewis Saltz, 2M>% of net 

sales in excess of quota $1,357.22 

S. Thomas Saltz, 2^2% of net 

sales in excess of quota 1,357.22 2,714.44 


Amount due to be returned 

to plaintiff, 3,846.17 


Forward, $18,693.83 

208 (3) To amount claimed, Febru¬ 

ary 1936, as bonus “on business 
done 1935: 

Lewis Saltz $3,621.47 

S. Thomas Saltz 3,621.47 


$7,242.94 

Said amounts were paid by 
Lewis Saltz and S. Thomas 
Saltz to themselves as fol¬ 
low’s : 

February 6, 1936, withdrawn 
from petty cash and taken 
into their personal posses¬ 
sion 7,242.94 

$25,936.77 

Said account is marked “Filed w’ith Auditor April 28, 
1937. A. L. S.” 
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Paragraphs “C” and “D” of said account were with¬ 
drawn from the plaintiff’s claim on April 28, 1937; (See 
Record of Hearings held by Auditor, Vol. 1, pp. 12-14). 

8. On October 29, 1937, the defendants submitted to the 
Auditor a claim against the plaintiff, as follows: (See 
“Claim of Defendants in accounting before Auditor”, 
marked “Received Oct. 29, 1937. A. L. S.”) 

The defendants claim that they are entitled to their 
salary and bonus to February 27, 1936, the date that they 
left the employ of the plaintiff. They further claim that 
in making computation of their bonuses, sales of the leased 
departments should be included. They therefore deny all 
of the claims set up by the plaintiff in its statement of 
account filed before the Auditor. 

These defendants claim that they are entitled to the fol¬ 
lowing payments from the plaintiff: 

To unpaid portion of bonus for the year ending 


January 31, 1934.$ 760.00* 

To Bonus for the year ending January 31, 1936 7,242.94** 

Forward, $8,002.94 

209 To Salary at $100.00 per week each from 
February 24, 1936, to February 26, 1936, 

both inclusive. 100.00 

To Bonus for period from February 1, 1936, to 
February 26, 1936, both inclusive, calculated as 
per schedule “A” hereto attached. 379.82 


Total claimed by defendants from plaintiff..$8,482.76 


9. The main questions for consideration are (1) whether, 
in computing the so-called “bonus” payable to the defen- 

*The entire bonus claimed for this year amount to $1,977.28. 
Checks for this amount were drawn on Saltz Brothers, but 
checks totaling $760.00 of this amount were not cashed by 
the Langrock Clothing Company, to whom these checks 
were endorsed. Consequently the defendants did not col¬ 
lect this amount. 

**This is the amount held by Walter N. Tobriner and 
Charles B. Mclnnis as Receivers. 
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dants as employees of the plaintiff, sales made in the leased 
departments of the plaintiff’s store should be included; 
(2) whether the defendants are entitled to salary and/or 
“bonus” for the period from October 11, 1934, the date of 
the expiration of the contract of employment, to February 
25, 1935, when formal demand was made by plaintiff for 
possession of the business; and (3) whether the defendants 
are entitled to salary and/or “bonus” for the period from 
February 25, 1935, to February 27, 1936, when the keys 
to the store were delivered to the plaintiff. 

10. With respect to the first of these questions, it is to 
be noted that the so-called “basic agreement”, dated June 
28, 1929, provides that each of the defendants shall receive 
a “drawing account” of $3,750 from and after the first 
year of the business, and that they shall receive, in addi¬ 
tion to the “drawing account,” a sum equivalent to two 
and one-half per cent, of the net sales “of the business” in 
excess of $150,000. 

210 1 11. It appears from the evidence that when the 

plaintiff’s store was opened, on October 11,1929, its 
hat department was leased to “Schoble Hats” for the sale 
of its products, and that the plaintiff received a commis¬ 
sion from “Schoble Hats” on all sales made in said de¬ 
partment. It further appears that the plaintiff, on Septem¬ 
ber 15, 1932, leased its shoe department to the French, 
Shriner and Urner Retail Stores Company, on a com¬ 
mission basis. 

During the hearing held on October 13, 1937, the defend¬ 
ant Lewis Saltz gave the following testimonv concerning 
the leased departments of the plaintiff’s store: (Record of 
Hearings held by Auditor, Vol. 6, pp. 129-150) 

Bv Mr. Brez: 

w 

Q. Mr. Saltz, first I direct your attention to the matter 
of the leased department. Will you please tell us when the 
business was first opened? A. We had one—the hat de¬ 
partment. 

Q. Who leased that department? A. Schoble Hats. And 
after Schoble Hats originally leased it, they assigned it 
to one of their understudies—one of their salesmen. Our 
business was really with the Schoble Hats. 
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Q. Was their lease on a percentage basis, like the French, 
Shriller & Urner lease ? A. Yes, it was. 

Q. Had arrangements been made before the store was 
opened, with reference to the leasing of the hat depart¬ 
ment to Sehoble? A. Yes, sir. 

Q. Do you remember when that was agreed upon? A. 
The store was opened in October. The leased department 
was conceived and discussed and arranged in New Haven bv 
Langrock, myself, and Mr. Millard, I believe his name is. 
who is now dead. 

By Mr. Laskey: 

Q. You are now speaking of the leased department to 
Schoble Hats? A. Correct. That conversation took place 
in his office and also at the Hotel Taft in New Haven, by 
the three of us. 

By Mr. Brez: 

Q. Did that discussion take place before or after the 

contract known as the basic agreement was drawn? 
211 A. Mr. Brez, to the best of my knowledge, Mr. 

Campner began drawing the basic agreement and 
the other contracts on or about July, 1929; and this lease 
was discussed at that time and in August. 

Q. Who was Mr. Campner? A. Mr. Campner was the 
attorney for Langrock and also for Saltz Brothers, who 
drew the basic agreement and also the other papers. 

Q. Was the attorney for Mr. Langrock, too? A. Yes. 

Q. And he drew all of the papers, including the so- 
called basic agreement? A. That is correct. 

Q. When the store was first opened, did the store have 
a shoe department? A. Yes, sir. 

Q. It was conducted and operated by Saltz Brothers ? A. 
Yes, sir. 

Q. What shoes did you sell? A. John Winthrop shoes, 
of England. We bought the shoes outright from the New 
York commissionaire or importer, and sold the shoes our¬ 
selves. 

Q. How long did you continue the sale of Winthrop 
shoes ? A. I do not remember. I should say it would be a 
period of six months to eight months, we bought and sold 
our owm shoes. 
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Q. And then it was decided to eliminate the Winthrop 
shoes? A. The shoe department was very unprofitable 
and lost a lot of money, as the books will show; and w*e con¬ 
ceived the idea that it would be more profitable and more 
practical to us to lease the shoe department—which we 
arranged to do with French, Shriner & Urner. 

Q. And they came in shortly thereafter? A. I should 
say six to eight months. The books of record will show 
wheii it was actually taken over and when it was begun. 

Q. Who conceived the idea of leasing to French, Shriner 
& Urner, instead of conducting your own? A. I did, and I 
alone. 

Q. With whom did you discuss it, if anyone? A. I dis¬ 
cussed it with Mr. Langrock. 

Q. ; And he was agreeable to it? A. He vras very ob¬ 
jectionable to it. 

Q. But it was done, anyway? A. He later agreed to it; 
he did not understand it. He had always ridiculed any¬ 
thing that we might have to say for the benefit of the 
business. 

Mr. Laskey. I object to that as not responsive; I object 
to that remark, and move that it be stricken out. 

Mr. Brez. I have no objection. 

By Mr. Brez: 

Q. Mr. Saltz, what did you and your brother, Tom, have 
to do in reference to the leased shoe department? A. Well, 
we did everything with regard to the shoe department ex¬ 
cept actually sell them and buy them. The buying of the 
shoes—they were bought automatically, which meant that 
they began— 

212 Mr. Laskey (interposing). You are now asking 
the witness what they had to do with the shoe de¬ 
partment. And what they had to do with the shoe depart¬ 
ment is defined and regulated by the lease of that depart¬ 
ment. If they want to go into that, the lease is the best 
evidence of it. I have here a copy of the lease. 

The Auditor. Is the lease in evidence? 

Mr. Laskey. No, sir; not yet. 
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Bv Mr. Brez: 

Q. Let me ask him this question— 

Mr. Laskey (interposing). I offer to put it in, if they 
will accept this as a true copy of the original (indicating 
a paper). 

Mr. Tobriner. If your Honor please, I submit that the 
question of what these defendants did in regard to the 
shoe department is not dependant at all upon what the 
lease contains. The lease might have restricted their duties 
to one field of activity; but on the other hand these defend¬ 
ants might have extended the field of their activities, with 
the consent and with the advice of Mr. Langrock,—which 
is the purpose of the question. 

Mr. Laskey. That purpose has not yet been disclosed. 

Mr. Tobriner. Well, I am disclosing it now, Mr. Laskey. 
And therefore, if your Honor please, I think the question 
is a proper one—not to determine what the terms of the 
lease were, but to determine what these defendants did, 
if they did anything, with the advice and consent or at 
the procurement of Mr. Langrock, or with his knowledge, 
and unobjected to. 

The Auditor. You object to what? 

Mr. Laskey. The question at least hinted at asking what 
the terms of the lease were or what was done after the 
lease was signed. But go ahead; I withdraw the objection 
to that question. Repeat the question, please. 

The Reporter (reading): 

“Q. Mr. Saltz, what did you and your brother, Tom, have 
to do in reference to the leased shoe department? A. 
Well, we did everything with regard to the shoe department 
except actually sell them and buy them. The buying of 
the shoes—they were bought automatically, which meant 
that they began—” 

The Witness. When a pair of shoes was sold, it was 
entered on the report. That same pair of shoes was re¬ 
placed by the company, so the stock was automatically kept 
up. So really the shoe manager nor myself had very little 
to do with the actual buying; that was controlled out of 
Boston, by their office there. 

We did promote business; we did write many letters on 
the subject; we did do a lot of special advertising—wrote 
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our oWn ads. We did actuallv—mv brother did—trim the 
windows and display the shoes. 

Mr. Laskey. "Wait a minute, please. 

By Mr. Laskey: 

Q. "What your brother did is within your knowledge, I 
suppose? A. Correct. 

Q. All right. A. The bookkeeping was all done in the 

office. Sales reports were made out in connection with 

the manager and myself. Whenever we felt the need of 

additional shoes, or additional types of shoes, we asked 

for those; and we did everything with regard to 

213 the department, and gave it every bit of our atten- 

1 tion, and permitting the sales from one floor to 

another, except selling, and that, too, was done in part 

bv me. 

•» 

By Mr. Brez: 

Q. What about the supervision of the shoe department? 
A. That was personally under my direction. 

Q. What about the manager of the shoe department? A. 
I personally hired Mr. Joseph E. McGeary. 

Q. He, I take it, was the only one there? A. Other than 
our own salesman, who went there with a customer and 
made the commission—other than Mr. McGeary. 

Q. Mr. McGeary was there when the French, Shriner & 
Urner shoes were there? A. That is right—under my per¬ 
sonal direction. 

Q. What about the deposit of the funds received from 
the sale of French, Shriner & Urner shoes? A. Up until 
about 1932 all of the funds were deposited in Saltz 
Brothers’ account—cash sales and charge sales. And in 
the Summer of 1932, due to some financial trouble, it was 
agreed by me and Mr. Shriner, in Boston, at their offices, 
to deposit the cash sales to the French, Shriner & Urner 
special account—an account which they alone had access 
to. And the charge sales continued as in the past—became 
a part of the regular Saltz Brothers funds in the bank. 

Q. Explain in greater detail about the charge accounts. 
If a man came in and bought a pair of shoes and had them 
charged, how was that handled; who passed upon the 
credit? A. We alone had discretion as to who should 
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charge and who should not charge; in other words, it was 
within our jurisdiction; and an account was approved or 
turned down by me and by the office. The charge accounts 
became a part of Saltz Brothers’ accounts receivable, and 
were set up and became a part of the financial status— 
all the moneys receivable, so much as was in the shoe de¬ 
partment. We guaranteed the charge accounts to French, 
Shriner & Urner, and remitted to them on the 15th of the 
month, for the amount of the charges taking place. 

Mr. Laskey. May I ask a question, there? 

Mr. Brez. Yes. 

By Mr. Laskey: 

Q. Was not all that provided for in the lease? A. The 
remittances ? 

Q. No; that you have just testified to? A. The remit¬ 
tances are covered in the lease, but I am not sure whether 
it expresses, in the lease, whether we shall pass upon the 
charges; I do not think that particular subject is covered. 

Mr. Laskey. That is all right; go ahead. 

Mr. Tobriner. May I have a copy of the lease? 

Mr. Laskey. Yes. 

(A document produced by Mr. Laskey was examined by 
Messrs. Tobriner and Brez.) 

214 Mr. Tobriner. Are you sure this lease is not al- 
readv in, Mr. Laskev? 

Mr. Laskey. It is not; but I am perfectly willing to 
put it in at this time as a part of my case. 

Mr. Tobriner. You are willing to put it in as a part of 
your case? 

Mr. Laskey. Yes. 

By Mr. Brez: 

Q. Mr. Saltz, was Mr. Langrock advised and kept in 
touch with the method of the operation of the shoe de¬ 
partment, as you have just testified here ? 

Mr. Laskey. Now, there you are, going back to the lead¬ 
ing questions. 

Mr. Tobriner. I should not say it was a leading ques¬ 
tion to ask him whether he was advised. 

Mr. Laskey. What w^as done with respect to keeping Mr. 
Langrock advised, would be the proper question. 
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Mi*. Brez: All right; I accept the suggestion and with¬ 
draw my question, and now put to you, Mr. Saltz, the ques¬ 
tion that Mr. Laskey has just suggested as being the proper 
form. 

The Witness. Mr. Langrock and his associates, or who¬ 
ever was in charge there, were advised as to all the opera¬ 
tions of the shoe department at all times. At the end of 
the period, or at the loth of the month, a check was sent to 
Mr. Langrock, for his counter-signature, marked plainly 
what it was for—“remittance to French, Shriner & Urner 
for the sale of French, Shriner & Urner shoes.” Mr. Lang¬ 
rock knew at all times what was going on. 

Mr. Brez. Will your Honor indulge us for just a mo¬ 
ment, please? 

The Auditor. Yes. 

(Following a brief pause:) 

Mr. B rez. We have no objection to this lease being ac¬ 
cepted in evidence, that Mr. Laskey is offering—this lease 
between Saltz Brothers, Incorporated, and French, Shriner 
& Urner Retail Stores Company, dated September 15, 1932. 

Mr. Laskey. With that understanding, your Honor, I am 
perfectly willing to have the record show that at the con¬ 
clusion of the plaintiff’s case, counsel for the plaintiff 
offered in evidence a copy of the lease between Saltz Broth¬ 
ers and French, Shriner & Urner, with respect to the con¬ 
duct in the Washington store of a shoe department, and 
that there was no objection to the admission in evidence of 
said lease, and the same was admitted. 

The Auditor. Is that lease attached to any of the plead¬ 
ings ? 

Mr. Laskev. No. 

•» 

Mr. Brez. No. 

Mr. Laskey. Is that agreeable? 

Mr. Brez. I do not see why you stipulate “at the end”; 
it is being introduced now. 

Mr. Laskey. I do not care whether you introduce it or 
I introduce it. 

Mr. Tobriner. I do not like the offer “with respect to 
the conduct of the shoe department.” Just offer the 
lease. 

Mr. Laskey. All right; I offer the lease. 


215 
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Mr. Tobriner. All right, sir. 

Mr. Laskov. I offer the lease between Saltz Brothers, 
Incorporated, and French, Shriner & Urner, concerning the 
privilege of French, Shriner & Urner to conduct a shoe 
department in the store of the plaintiff. 

The Auditor. And the lease will be admitted. 

(Lease between Saltz Brothers, Inc. and French, Shriner 
& Urner was thereupon marked “Plaintiff’s Exhibit No. 
11,” and was received in evidence.) 

By Mr. Brez: 

Q. Mr. Saltz, what was the first year for which you 
claimed that a bonus was due you and your brother? A. 
We claimed it for the year 1933—in 1934. 

Q. When did that fiscal year end? A. January 31, 1934. 

Q. That was the first year that the business had done 
over $150,000? A. No; the first year the business had 
earned more than 10 per cent, on invested capital. 

Mr. Brez. I see. For your Honor’s understanding, a 
contract which was introduced, provided for a bonus of 
2Y> per cent to Mr. Lewis Saltz and Mr. S. Thomas Saltz 
on the excess of business over $150,000, provided that the 
net profits were at least 10 per cent of the invested capital; 
so there had to be those two elements. 

By Mr. Brez: 

Q. So, the fiscal year 1933, ending on January 31, 1934, 
was the first year for which you claimed that the business 
had done in excess of $150,000 and at the same time had 
actually earned more than 10 per cent on the capital in¬ 
vested in the business? A. Yes, sir. 

Q. Was that matter ever taken up with Mr. Langrock or 
the board of directors of the Saltz Company? A. It was. 

Q. Do you remember when it was taken up? A. It was 
taken up on—I believe the date to be January 15, 1934— 
just before the close of the fiscal year. Our figures at that 
time had gone over $150,000, and our profit was well in 
excess of 10 per cent: and we knew that we were going to 
have the right to claim the bonus. And I personally dis¬ 
cussed it at a meeting with Mr. Langrock and Mr. Kellen- 
berg, on January 15, 1934. 

Q. Where? A. Sir? 
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Q. Where? A. In New York—either in New York or 
New Haven. The minutes will show that. I think it was 
in New York. 

Mr. Tobriner. It is agreed, then, that the copy of the 
minutes of Saltz Brothers, Incorporated, showing a special 
meeting of the board of directors on Monday, January 15, 
1934, which was furnished us by you, may be offered in 
evidence as if the same were the original, the original not 

having been sent down with the minute book to you? 
216 Mr. Laskey. That is correct. 

Mr. Brez. And that this is a true copy of the 
actual minutes ? 

Mr. Laskey. Oh, surely. 

Mr. Brez. That will be Defendants’ Exhibit No. 1 for 
identification, please. 

(Copy of minutes of Saltz Brothers, Inc. January 15, 
1934, thereupon was marked “Defendants’ Exhibit No. 1 
for identification.”) 

By Mr. Brez: 

Q. Mr. Saltz, will you please look at this and see if this 
is the meeting to which vou referred (indicating the ex¬ 
hibit)? 

Mr. Tobriner. Referring to Defendants’ Exhibit No. 1 
for identification. 

The Witness (examining the exhibit). Yes, sir; it is. 

By Mr. Brez: 

Q. Who wrote those minutes up, do you know? A. 
Either Mr. Kellenberg or Mr. Langrock—in New Haven. 

Mr. Brez. Mr. Auditor, I should like to read excerpts 
from this exhibit, Defendants’ Exhibit No. 1 for identifica¬ 
tion, for your information, but off the record. 

(Following the reading, as referred to:) 

Mr. Brez. I offer these minutes in evidence. 

(Defendants’ Exhibit No. 1 for identification thereupon 
was received in evidence.) 

By Mr. Brez: 

Q. Mr. Saltz, was the matter at some later date discussed 
with Mr. Langrock or the board of directors? A. Yes, sir. 
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Q. When? A. On April 9. following this meeting—fol¬ 
lowing April 9, 1934, with Mr. Langroek and Mr. Kellen- 
berg, at a special meeting. 

Q. Where was this special meeting held? A. Again I 
am not sure—either in New Haven or New York. 

Q. I show you the minutes of a special meeting cf the 
board of directors, held in New York City on April 9, 1934. 
Read those minutes and see if that is the meeting to which 
you have made reference. A. (Examining the document) 
Yes, sir. 

Mr. Brez. I offer these minutes in evidence; and it might 
be well, Mr. Laskey, for me to substitute my copy, so that 
we shall not disturb your book. 

Mr. Laskey. That is all right; there is no objection to 
the minutes’ being offered in evidence, and that the copy 
may be used in lieu of the original. 

(Copy of minutes of special meeting of board of di¬ 
rectors, New York City, April 9, 1934, thereupon was 
marked “Defendants’ Exhibit No. 2” and was received in 
evidence.) 

217 Mr. Brez. Off the record, I desire to read to your 

Honor a certain section of these minutes. 

(Following the reading referred to:) 

By Mr. Brez: 

Q. Now, Mr. Saltz, do you know who drew the minutes of 
this meeting? A. Mr. Kellcnberg and Mr. Langroek. 

Q. Mr. Kellenberg? What is the relationship between 
Mr. Kellenberg and Mr. Langroek? 

Mr. Laskey. That is immaterial; he is a director. But 
go ahead, if you want to show that. 

Mr. Brez. I want to show that he is connected with them. 

The Witness. He was a director of Saltz Brothers, and 
he was also the vice president, if I am correct, in the Lang- 
rock Clothing Company, and he acted in the capacity of 
sales manager and sort of general manager of the firm. 

By Mr. Brez: 

Q. Of the Langroek Clothing Company ? A. Correct. 

Q. Very well. Now, Mr. Saltz, at this meeting was the 
matter of the bonus discussed, before these resolutions 
were passed? A. Yes. 
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Q. \Vhat was the discussion at this meeting, in reference 
to the bonus? A. The discussion revolved around the abil¬ 
ity of the firm to pay the bonus—whether the corporation 
could stand the money being drawn—not the legality of it. 

Q. Was any discussion had with reference to the com¬ 
putations? A. The computations were shown attached; at 
the time they were discussed, there was a financial state¬ 
ment showing the sales, and so forth, together with an 
analysis, a copy of which was left with them at the time, 
showing how the bonus was arrived at. 

Q. Do you have a carbon or the original of the statement 
which was given to them at that time? A. The original— 
either the original or a copy—was given to them at that 
time. I have a copy of it. 

Q. Is this the paper to which you refer (indicating) ? A. 
(Examining the paper) Yes, sir, it is. 

Q. Did it have those pencil notations on it (indicating) ? 
A. (Examining the paper) Xo; those were made. 

Q. Put on afterward? A. Yes; of course. 

Mr. Brez. Mr. Reporter, will you please mark this for 
identification ? 

Mr. Laskey. Let me see it, please. 

Mr. Brez. Yes, after it is marked for identification. 

(Copy of financial statement thereupon was marked “De¬ 
fendants’ Exhibit Xo. 3 for identification.”) 

(Defendants’ Exhibit Xo. 3 for identification was exam¬ 
ined by Mr. Laskey.) 

Mr. Laskey. There is no objection to this; it is already 
in evidence on a page of the journal. 

21S (Defendants’ Exhibit Xo. 3 for identification 
thereupon was received in evidence.) 

The Witness. Pardon me, Mr. Laskey— 

Mr. Brez (interposing). Wait a minute, Mr. Saltz. What 
page of the journal do you say, Mr. Laskey? 

Mr. Laskev. I shall find it. 

•> 

Mr. Brez. If your Honor please, this paper reads as 
follows: 

(The paper was read by Mr. Brez) 
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By Mr. Brez: 

Q. Now, Mr. Saltz, oil this statement we find the term 
“hats, our’’, and “hats, Schoble’’. Did the store have its 
own hat department besides the leased department to 
Schoble? A. Yes, at one time. When the hat department 
was taken over by ourselves, we had on hand a certain 
amount of stock which we bought from the original lessors. 

Q. Yes. A. And we had to sell those, pending. 

Q. So, during this period, Schoble sold hats and you sold 
your own hats? A. That was for a very short period of 
time, there. 

Q. Did Schoble have its hat department and you have 
your own department at the same time, or did Schoble have 
the hats there for part of the year, and then you had your 
own department there for a part of that year? A. That is 
right. 

Q. Which is right? A. Just let me concentrate for just 
a moment, Mr. Brez; let me think out loud: The hat depart¬ 
ment was originally leased to Schoble. I believe that that 
figure, there, shows the Schoble Hats up to a certain period 
of time. Then, from a certain period of time, on, they were 
our hats. Up to that moment, all hats shown there were 
sold under the lease; then, from that point on, our own 
hats. 

Mr. Laskey. That was my impression. 

By Mr. Brez: 

Q. Now, Mr. Saltz, do I understand you gave a copy of 
this paper— A. (interposing) 1 did. 

Q. (Continuing) —to Mr. Langrock before these resolu¬ 
tions were made ? A. I did. 

Q. Do you know what Mr. Langrock did with this paper? 
A. I presume he retained it. 

Mr. Laskey. Just a minute; if you know, you can tell it; 
if you do not know, you cannot presume. 

Bv Mr. Brez: 

•> 

Q. What did you do with this paper? Did you give it to 
him, there ? A. I gave it to him at that meeting, with the 
financial statements. 

Q. What did he do? A. He kept it. 
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Miv Laskey. He took it; you do not know whether he 
kept it. 

By Mr. Brez: 

Q. Did he examine it? A. Yes, he examined it and looked 
it over. So did Mr. Kellenberg look it over and examine 
it—and approved it. 

219 Did either of them at that time raise any question 
; about the inclusion of the Schoble hats or the shoes 
in your computation for this bonus? A. Xo, sir. 

Q. Was this amount of $1,977.28 actually set up on the 
books of the corporation, following this meeting? A. It 
was, in the month of April, 1934. 

Q. And was payment made to you of this amount ? A. 
Payments were begun during the month of April, at the 
rate of $19 each. 

Q. Did you and your brother each draw checks for the 
$9SS.64 that were coming to vou under this bonus? A. We 
did. 

Q. Those were checks which have been introduced in evi¬ 
dence by Mr. Laskey in this case? A. Yes. 

Q. And each of you turned those—Did you endorse your 
checks over to Mr. Langrock or the Langrock Clothing 
Company? A. The Langrock Clothing Company. 

Q. Endorsed them over to the Langrock Clothing Com¬ 
pany, in payment of your personal obligations to the Lang¬ 
rock Clothing Company? A. That is right. 

Q. And you and your brother turned over a total of 
$1,977.28 to the Langrock Clothing Company ? A. Yes, sir. 

Mr. Laskey. You do not mean that, because they, them¬ 
selves, cashed the last two of them. 

Mr. Brez. Where are the checks ? 

Mr. Laskey. I am just giving that to you. 

Mr. Brez. Did you cash the last two of the checks, as 
suggested by Mr. Laskey? 

The Witness. I don’t remember; I don’t remember that. 
By Mr. Brez: 

Q. Mr. Laskey says that all of the checks went to the 
Langrock Clothing Company except these two checks, both 
dated August 17, 1935, one made payable to your brother, 
in the sum of $19, and one made payable to you, in the sum 
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of $19, which merely bears your endorsement. Does that 
refresh your recollection about those checks (indicating 
the checks) ? A. Yes. 

Q. All the rest were sent to the Langrock Clothing Com¬ 
pany? A. That is right. 

Mr. Brez. If your Honor please, at this time I wish to 
call your attention to the fact that the endorsements on all 
these checks except these two, each in the sum of $19, are 
as follows: “Pay to the order of the Langrock Clothing 
Company as a curtail on personal notes signed by S. 
Thomas and Lewis Saltz.’’ Your Honor will recall that 
the evidence shows that some of these checks were cashed 
and some were not cashed, but it is conceded they got all 
but the last two. 

Mr. Laskey. They got all but the last two checks; and 

the record shows how manv of them were cashed and how 

%> 

many were not cashed. Some of them were withheld. But 
it is conceded that Lewis and S. Thomas Saltz sent all but 
the last two checks, endorsed to the order of the Langrock 
Clothing Company. 

220 By Mr. Brez: 

Q. Mr. Saltz, do you know who originally made these 
computations? A. Those computations—you mean the 1933 
bonus? 

Q. Yes. A. Were made by our auditor—our outside 
auditor, Mr. Berg, and our bookkeeper and comptroller, 
Mr. Gingrich. 

Q. Mr. Saltz, in reference to the bonus for the following 
year—that is, the year 1934—who made the computations 
for that, if vou remember? A. The same: For the vear 
1934, that ended January 31, 1935; is that correct? 

Q. Yes. A. That same computation was made by Mr. 
Gingrich and Mr. Berg. 

Q. By whom? A. Mr. Gingrich and Mr. Berg, Mr. Ging¬ 
rich being our bookkeeper and comptroller, and Mr. Berg 
the outside auditor. 

Q. Do you know whether or not that bonus was shown on 
your statement immediately after January the 31st, 1935? 
A. Yes, it appears, I think, in our February financial state¬ 
ment. 

Q. Do you have your February financial statement ? A. 
I think we do. 
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Q. Can you give it to me? A. I think so; excuse me and 
I will get it, please. 

(The witness obtained a paper from the file.) 

The Witness. January 31, 1935. 

(The paper referred to was examined by Mr. Brez.) 

Bv Mr. Brez: 

Q. Who drew this statement of January 31, 1935? A. 
Mr. Gingrich. 

Q. Did Mr. Lang rock get a copy of this statement? A. 
Yes, sir. 

Q. How soon thereafter? Do you know? A. Well, I 
should say that the statement was sent during the month 
of February. 

Mr. Brez. I offer this statement in evidence. 

Mr. Laskey. You do not want the whole statement, do 
you? Just the part that refers to the bonus? 

Mr. Brez. No; I should like to have the whole statement 
in evidence. 

The Auditor. Do you want it copied into the record? 

Mr. Laskey. How many pages are there? 

Mr. Brez (counting). Six. This has an operating state¬ 
ment, Mr. Laskey, and it shows the sales of all depart¬ 
ments. 

Mr. Laskey. If you want to ask him further questions 
about it and make the whole thing relevant, very well; but 
so far you have only asked him with respect to the bonus. 
And to introduce that six-page financial statement on that, 
seem? unnecessary. 

Mr. Brez. Well, I am getting into it. I offer this six- 
page document in evidence. 

The Auditor. You do not want it copied? 

Mr. Brez. No, sir. 

(Six-page financial statement, January 31, 1935, there¬ 
upon was marked “Defendants’ Exhibit No. 4” and was 
received in evidence.) 

221 By Mr. Brez: 

Q. Mr. Saltz, on this Defendants’ Exhibit No. 4, the finan¬ 
cial statement of January 31, 1935, I find on the second 
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sheet of that statement an item, “Bonus due and payable, 
$6,925.87.” A. Yes, sir. 

Q. What is that item? A. That item represents the bonus 
that we earned in the amount of $6,279.87 for the year 
1934, plus the unpaid balance of the 1933 bonus. 

Q. 1 see. Did that bonus for the year ending January 
31, 1935, include the gross sales or the net sales of the shoe 
department as well as the other departments ? A. It did. 

Q. I call your attention to the last page of this statement, 
to this statement headed, “Operating statement, January 
31, 1935,” which shows sales from furnishings, hats, and 
clothing, and the total. Are these the figures for the entire 
year? A. Yes, other than the shoe department. 

Q. Other than the shoe department ? A. Yes. 

The lease between the plaintiff and said French, Shriner 
and Urner Retail Stores Company, reads as follows: (Plain¬ 
tiff’s Exhibit No. 11) 

MEMORANDUM OF AGREEMENT, made and entered 
into this 15th dav of September, 1932, bv and between 
SALTZ BROS., INC., 1341 F St., N. W., Washington, D. C., 
a Corporation organized under the laws of the State of 
Connecticut, hereinafter referred to as the Lessor, partv 
of the first part, and THE FRENCH, SHRINER & 
URNER RETAIL STORES COMPANY, 159 Westminster 
St., Providence, Rhode Island, a Corporation organized un¬ 
der the laws of the State of Rhode Island, having its prin¬ 
cipal office at 159 Westminster St., Providence, R. I., and 
its branch and accounting office at 63 Meleher St., Boston, 
Massachusetts; hereinafter referred to as the Lessee, party 
of the second part. 

WITNESSETH: 

WHEREAS, the Lessor is operating a Retail Men’s 
Clothing and Haberdashery Shop, known and described as 
Saltz Brothers, Inc., at 1341 F Street, N. W., Washington, 
D. C., and the Lessee desires to operate a department for 
the sale of Men’s Shoes, Trees, Rubbers, Spats, Findings, 
etc. 

NOW, THEREFORE, in consideration of the premises 
and of the execution of this Agreement and the faithful 
performance of all the terms, covenants, and conditions 
herein mentioned and contained by each of the parties here¬ 
to to be performed, said parties hereto agree each with the 
other as follows: 
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1. —Lessor grants to the Lessee the exclusive privilege 
of maintaining and conducting a Department to be known 
as the French, Shriner & Urncr Department in the above 
described store, for the retailing of merchandise as stated 

above and any other merchandise general to Men’s 
222 Shoe Stores, except hosiery, (golf hose or half hose), 
for the term and period commencing October 1,1932, 
and ending on September 30.1933, with a renewal privilege 
of three years’ more, said renewal to go into effect auto¬ 
matically unless within three months previous to Septem¬ 
ber 30, 1933, written notice is given by Lessee to Lessor 
that agreement is to terminate on said date, September 30, 
1933. ‘ 

2. —Also, unless either party hereto shall have given to 
the other party written notice of a desire to terminate this 
agreement at least three months’ prior to the expiration 
of the second term herein specified, this agreement shall 
continue upon the terms and conditions then in force for a 
further period of one year, and so on from year to year 
until terminated by either party hereto giving to the other 
party at least three months’ written notice of a desire to 
terminate this agreement prior to the expiration of the 
then current term. 

3. —The lessor will allot to the Lessee for the purpose of 
conducting a shoe department the space formerly used for 
a shoe department, and the Lessor will reserve for the 
Lessee during the time of this agreement, a definite three 
foot window space in addition to the shoes displayed in 
connection with displays of clothing or haberdasher}’ in 
other parts of the window space of said store. 

4. —The Lessee agrees to pay to the Lessor for compen¬ 
sation for the use and as rental for its shore department 
space at the hereinbefore named location and in consid¬ 
eration of services rendered and to be rendered during the 
period of this agreement and any renewal thereof, a sum 
equal to 12% commission on all sales. 

5. —The commission on all net cash sales is to be paid bv 
the Lessee on the 15th day of each month for the business 
done in said department during the previous calendar 
month. The commission on all net charge sales is to be 
paid by the lessee on the 15th day of each month for the 
business done in said department during the second pre- 
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vious calendar month. For example: On December 15th 
Lessee will pay Lessor 12% commission on October net 
charge sales, and on the 15th of each succeeding month the 
matter will be handled in like manner. 

“Net Sales” are herein defined to be the total gross sales 
and receipts from repairs, less refunds for returned mer¬ 
chandise and amounts paid on all adjustments. 

The Lessor agrees to do all the bookkeeping, handle all 
moneys and accounts, pass on and guarantee all credits, 
and, with the assistance of the Lessee's manager, make out 
and mail to the accounting office of the Lessee, at G3 Melcher 
St., Boston, Mass., a semi-weekly sales report covering the 
sales for the preceding semi-weekly period, on forms 
223 provided by the Lessee for this purpose. 

Also, Lessor agrees to deposit each day in the Fed- 
eral-American National Bank and Trust Company in 
Washington D. 0., to the account of French, Shriner & 
Urner Retail Stores Company, all proceeds received that 
day from cash sales, mailing a duplicate deposit slip to 
the Boston Office of the Lessee each day. 

Furthermore, the sum total of these deposits covering 
cash sales for the week must, of necessity, equal the total 
cash sales as shown on the semi-weekly sales reports. 

Then, on or before the 15th of each month Lessor is to 
remit to Lessee, at the accounting office of Lessee at Bos¬ 
ton, Massachusetts, the face value of all charge sales made 
in the previous second month, less the expense account 
items and all expenses incurred by and for said depart¬ 
ment during that previous second month. 

6.—The Lessor further agrees: 

A—That the employee of the Lessee shall be subject to 
all of the rules and regulations which may be established 
and maintained from time to time by the Lessor for the 
conduct and regulation of its store and subordinate to the 
authority of the manager of said store insofar as the proper 
observance of these rules and regulations is concerned. 
All such rules and regulations are hereby deemed a part of 
this agreement. It is understood and agreed that the 
Lessee will not hire or continue to employ any person who 
upon just cause is objectionable to the Lessor. The Lessee 
and its employes shall have access to the premises covered 
by this agreement at all times during Lessor’s working 
hours. 
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B—All merchandise sold by the Lessee shall carry the 
name of French, Shriner & Urncr, or such other names, 
slogans or trademarks used in the usual conduct of its busi¬ 
ness, and all shoes and other merchandise carried by the 
Lessee shall be packed in French, Shriner & Urner or such 
other cartons or containers as they may designate and so 
display in said store; said cartons or containers shall be 
furnished by the Lessee at its own expense. 

C—All expense for materials incident to the trimming 
of windows for shoe display is to be paid by the Lessee, 
but no charge shall be made for the labor in the trimming 
of said windows or show cases. 

D—It is expressly understood that the Lessee conducts 
said Shoe Department as an independent business except 
as herein set forth and shall employ its own help and as¬ 
sistants who shall not be employes of the Lessor. Lessor 
agrees, however, that it will loan salesmen from other de¬ 
partments to Lessee’s said Shoe Department at such 

224 times as mav be necessarv. Said salesmen shall re- 

• % 

eeive from Lessee o c /c of the amount of any sales 
made by them in its Department. 

E—It is particularly agreed and understood that this 
agreement is not an agreement of partnership or employ¬ 
ments; the Lessee agrees to purchase and carry Employer’s 
Liability and Workmen’s Compensation Insurance suf¬ 
ficient to cover all persons employed by them in the con¬ 
duct and carrying on of said business. The Lessee also 
agrees to carry fire insurance covering all of its merchan¬ 
dise and fixtures. 

F—In case of fire and other casualtv which shall dam- 

•> 

age or destroy the building under leasehold or owned by 
the Lessor, this agreement shall immediately cease, unless 
the Lessor as owner, or the Lessee as tenant, or the Les¬ 
sor’s landlord, as the case may be, shall repair and restore 
the damaged premises within ninety (90) days from the 
date of such fire or other casualty. 

7.—The Lessor agrees to guarantee all charge accounts, 
handle all deliveries, furnish proper paper and twine and 
the necessary porter service to the Lessee. All deliveries 
made by Lessor’s employes, to be made without charge; 
other deliveries to be made at a charge of fifteen cents (15c) 
which amount is to be deducted from the monthly settle¬ 
ments. 
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8. —The Lessor agrees that as regards the supply of 
shoes now carried in the shoe department the same will be 
disposed of by him prior to the time Lessee takes over the 
said department. 

9. —Lessee agrees to spend in advertising of its shoe 
business during each twelve months’ period not less than 
3% of the total gross busines for said twelve months’ pe¬ 
riod. Lessor agrees to include in all of its advertising the 
statement that Lessor’s store carries French, Shriner & 
Urner shoes, and the advertising shall at all times be ap¬ 
proved by the Lessor. 

10. —The Lessor agrees to furnish the Lessee with heat, 
light, janitor service, and such protection as the Lessor 
furnishes itself, and the usual conveniences for the em¬ 
ployes of the Lessee. 

11. —The Receiving Department of the Lessor will accept 
and receive all goods and merchandise shipped to the Les¬ 
see, as hereinbefore provided, and will pay all expenses of 
freight, express and parcel post, charging the same to the 
Lessee and deducting the amount from the subsequent 
monthly settlement. 

12. —The Lessor agrees to do the necessary stenographic 
work from time to time which may be necesary for answer¬ 
ing Lessee’s correspondence in the conduct of said de¬ 
partment. 

225 13.—The Lessor agrees to furnish sufficient space 

in the reserve stockroom to accommodate the nec¬ 
essary reserve stock of Lessee. The exact amount of such 
space to be mutually agreed upon from time to time as 
the necessity arises, and, according to the space available 
which the Lessor can allow Lessee for such use. 

14.—It is furthermore mutually agreed by the Lessor 
and the Lessee that both parties shall be subject to the 
Rules, Ordinances and Requirements made by the United 
States or Legal Authorities in Washington, D. C., and it 
is also mutually agreed that this agreement shall be bind¬ 
ing upon the party of the first part, its successors and as¬ 
signs, and upon the party of the second part, its successors 
and assigns. 

IN WITNESS WHEREOF, both parties acknowledge 
the payment of One Dollar ($1.00), each to the other, and 
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have caused these presents to be sinned by their President 
and Treasurer respectively and their seal to be affixed. 

13. The minutes of the special meeting of the Board of 
Directors of Saltz Bros., Inc., held at New Haven, Con¬ 
necticut, on January 15, 1934, (Defendants’ Exhibit 1), 
which were written either bv Mr. Langrock or Mr. Kellen- 
hern, his associate, contain the following: 

Mr. Lewis Saltz then pointed out a paragraph in the orig¬ 
inal basic agreement calling same to the attention of the 
Board of Directors, reading in part as follows: 

“Thht following the first year period if the net sales of the 
business should exceed the sum of $150,000. then each of 
the staid retailers (Thomas & Lewis Saltz) shall receive 
from the Company, in addition to the drawing accounts 
herein provided, a sum equivalent to 2 1/2% of the net 
sales in excess of $150,000. it being understood that net 
sales wherever used in this agreement shall be construed to 
mean all gross amount of sales deducting from same all 
return sales; 

It is further provided that said payment of 2 1 / 4% of busi¬ 
ness in excess of $150,000 shall be payable only and in the 
event that the business of the corporation at the end of 
the fiscal year shows a 10% net profit on the capital invest¬ 
ment; it is understood that said 2 1 /i>% shall apply only to 
a maximum of next business of $500,000 in determining 
such net profits, all legal and Federal taxes shall be con¬ 
sidered as an expense item of the business. 

226 Mr. Lewis Saltz then pointed out to the directors 
1 that based upon this paragraph from the agreement 
that both he and Thomas Saltz were entitled to this bonus 
and 'made a request that provisions be made for the pay¬ 
ment of same. There was no questioning on the part of the 
directors relative to any interpretation of the above para¬ 
graph from the original basic agreement but it was pointed 
out that under the existing financial condition and the lack 
of working capital on the part of the corporation to meet 
its obligations at maturity that it might be well to defer 
the taking of any of the capital out of the business in the 
payment of any bonus or bonuses to any of the stockholders 
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until at some future date when it could be done without 
jeopardizing the capital of the corporation and on sugges¬ 
tion, it was then agreed to defer any definite action on this 
subject until at some later date, and then it would be taken 
up again with the Board of Directors. 

The hi unites of a subsequent meeting of the Board of Di¬ 
rectors held in New York City, April 9, 1934, and signed 
by Mr. Kellcnberg, (Defendants’ Exhibit 2) contain the 
following: 

Lewis Saltz referred to the basic agreement and a clause 
in same mentioning a bonus to be paid to both Thomas and 
Lewis Saltz and that such bonus was now due them and 
wished to have directors take action on payment. 

A motion was made and so ordered that the bonus due 
as of this date in the amount of $988.64 to both Thomas 
and Lewis Saltz be set up on the books as an obligation of 
the corporation and to be payable by the corporation in 
weekly payments covering payment in full over a period 
of one year from this date. 

The above bonus is in payment of agreement known as 
basic agreement and covers payment in full of any and 
all bonuses due to Thomas and Lewis Saltz for period 
closing as per statement dated Jan. 31, 1934, and payable 
on the basis of this statement showing better than a 10% 
net profit on capital invested for period ending as per state¬ 
ment. 

The above-mentioned “statement dated Jan. 31, 1934”, 
(Defendants’ Exhibit 3), which was looked over, examined 
and approved by Directors D. T. Langrock and A. J. Kel- 
lenberg, (See Testimony of Lewis Saltz, supra), is as fol¬ 
lows : 
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227 Saltz Brothers, Inc. 

Bonus Due Lewis and Thomas Saltz 


Year 2/1/33 to 1/31/34 


Furnishings 

55424.33 

Hats (ours) 

8735.07 

Hats (Schoble) 

1788.63 

Shoes 

23507.42 

Clothing 

100090.13 


1S9545.58 

Les Quota 

150000.00 


39545.58 


.05% 

197727.90 

1977.2S -f- Mr = $988.64 

13. In view of all the facts and circumstances disclosed 
by the record, the Auditor is of the opinion, and finds, that 
in computing the “bonus’’ payable to the two defendants, 
the sales made in the leased departments of the plaintiff’s 
store should be included. 

14. With respect to the second question to be considered, 
supra, it will be observed that the defendant Lewis Saltz, 
at the hearing held October 13, 1937, (Record of Hearings 
held by Auditor Vol. 6, pp. 150-153, 158-161, 174-177), gave 
the following testimony as to the continuation of his and 
his brother’s employment after the expiration of the con¬ 
tract of employment: 

Bv Mr. Brez: 

Q. Air. Saltz, after the expiration of the five-year con¬ 
tract—which I believe took place on October 11, 1934— 
what did you and your brother do with reference to the 
management and operation of the business? A. We con¬ 
tinued to manage and operate the business as we had in 
the past—exactly the same. 
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228 Q. During- the period from October 11, 1934, to 
February, 1935, what did you do with reference to 
the statements of the business during that time? A. Fi¬ 
nancial statements? 

Q. Yes. A. They were duly sent to Mr. Langrock and 
the board of directors. 

Q. Did you have correspondence with Mr. Langrock and 
any of the other officers of the company during this pe¬ 
riod? A. Yes. 

# # # 

Q. Was there any difference in your relations between 
Mr. Langrock, the board of directors, or any officers or 
stockholders of the corporation, in reference to your and 
vour brother’s management or continued management of 
the business? 

The Witness. May I ask a question: Do you mean be¬ 
tween October 11 and this date in January? 

By Mr. Brez: 

Q. Yes. A. No; there was not. 

Q. During this period that I have been interrogating you 
about, did Mr. Langrock continue to sign checks as he had 
theretofore? A. He did. 

Q. I show you a letter dated November 21, 1934, pur¬ 
porting to be signed by Mr. Langrock, and ask you if you 
received that letter. A. Yes, sir, I did. 

Q. Is that Mr. Langrock’s signature? A. It is. 

Mr. Brez. I will ask that this be marked for identifica¬ 
tion. 

(Letter of November 21, 1934, was marked “Defendants’ 
Exhibit 5 for identification.”) 

Mr. Laskey. I have no objection to that being offered 
in evidence. 

Mr. Brez. I offer this letter in evidence and should like 
to read it to your Honor but not have it copied in the 
record. 

(Defendants’ Exhibit 5 was thereupon received in evi¬ 
dence, and was read by Mr. Brez.) 

* # * 

Q. Mr. Saltz, at the conclusion of this meeting (in Feb¬ 
ruary 1935), you and Mr. Langrock parted perfectly ami- 
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ably; is that correct ? A. That is correct, and shook hands. 

Q. What was the understanding had, if any, with refer¬ 
ence to your and your brother’s continuing the operation 
of the business? A. There was never any other thought 
but that what mv brother and I were to continue the busi- 
ness. 

229 Q. No, no; not what you thought; what was the 
understanding? A. We definitely were supposed and 
intended and did continue to operate the business as in the 
past. 

Q. Mr. Saltz, when Mr. Langrock came down in February 
—on 'February 25, 1935—did you ever discover that in¬ 
structions had been given to the two banks in which Saltz 
Brothers dealt which would prevent you and your brother 
from drawing funds of the corporation? A. Yes, sir. 

Q. Who notified you that that had been done? A. One 
of th<^ officers or one of the employees of the National Met¬ 
ropolitan Bank called us and told us that resolutions had 
been submitted empowering other officers to sign checks 
and not to recognize ours. Simultaneously with that same 
statement came some uncollected checks—unpaid checks— 
which were returned for protest. 

Mr. Brez. I now offer in evidence a copy of a letter dated 
February 25, 1935, to the National Metropolitan Bank, 
signed by Charles B. Mclnnis, and also a copy of a letter 
dated February 25, 1935, to the Riggs National Bank, 
signed by Charles B. Mclnnis. 

T take it you have no objection, Mr. Laskey? 

Mr. Laskey. I have no objection. 

(Copies of two letters, each dated February 25, 1935, 
were marked “Defendants’ Exhibit 6” and “Defendants’ 
Exhibit 7,” respectively, and were received in evidence.) 

Mr. Brez. I also offer in evidence at this time a copy 
of a document headed, “Certificate of officers of Saltz 
Brothers, Incorporated,” and also a document headed, 
“Secretary’s certificate of resolutions adopted at the first 
meeting of the Board of Directors of Saltz Brothers, In¬ 
corporated, on February 9, 1935,” which opposing counsel 
concede were sent with the two letters of instruction to the 
National Metropolitan Bank and the Riggs National Bank. 
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(Tlio two documents referred to were marked “Defen¬ 
dants’ Exhibit 8” and “Defendants’ Exhibit 9,” respec¬ 
tively, and were thereupon received in evidence.) 

Mr. Brez. I shall read these four documents to your 
Honor. 

(Mr. Brez read Defendants’ Exhibits 6, 7, 8, and 9.) 

By Mr. Brez. 

Q. As a result of the conferences held in my office be¬ 
tween Mr. Langrock, Mr. Mclnnis, Mr. Tobriner, you, and 
myself, was this changed or recalled? A. The banks were 
instructed, either orally or written—written, I presume— 
to reinstate our signatures, as in the past, and honor checks 
drawn, as thev had been in the past, since 1929, which they 
did. 

230 Mr. Brez. Now, if your Honor please, I offer in 
evidence copies of resolutions passed by Saltz 
Brothers, Incorporated, on February 27, 1935, recalling or 
invalidating the previous notices given to the banks. 

Mr. Laskey. They did not invalidate them; they just 
withdrew those resolutions. 

Mr. Brez. I am going to read them, so that his Honor 
may know just what they did say. 

I offer these two documents in evidence. 

(The two copies of resolutions referred to were marked 
“Defendants’ Exhibit 10’’ and “Defendants’ Exhibit 11”, 
respectively, and were thereupon received in evidence.) 

Mr. Brez. I shall read them to your Honor. 

(Mr. Brez read Defendants’ Exhibit 10 and 11.) 

By Mr. Brez. 

Q. After this meeting, you and your brother continued to 
run the business as you had theretofore, I take it? A. 
Yes, sir, we did. 

Q. You bought merchandise, supervised, and did all the 
things that you had done before? A. Yes, sir, performing 
all the same duties. 

# # * 
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Bv Mr. Brez: 

•> 

Q. Now, Mr. Saltz, coming back to the matter of the 
bonus for the year ending January 31, 1935, or February 
28, 1935, was that the bonus for the thirteen months period 
instead of the twelve-month period? A. Yes, sir; that one 
month is attributable to the fact that the fiscal year was 
changed to ending a month later, and included the thirteen 
months. 

Q. 1 show you a memorandum with a sheet attached 
thereto, and ask you what it is; it is entitled “Bonus due 
Lewis and S. Thomas Saltz for the year 1934.” A. (Ex¬ 
amining the document) It is a calculation of how a bonus 
was arrived at, including the sales for each department. 

Q. For the year ending— A. (Interposing) January 31, 
1935, and for the one month of February, 1935. 

Q. It shows the calculation of the bonus? A. Yes. 

Q. Was Mr. Langrock ever sent a copy of this? A. Yes, 
it was mailed to him. 

(The paper was examined by Mr. Laskey.) 

ML Brez. I offer this in evidence, if your Honor please. 

(Paper entitled “Bonus due Lewis and S. Thomas Saltz 
for the year 1934” thereupon was marked “ Defendants’ 
Exhibit No. 13” and was received in evidence.) 

231 Bv Mr. Brez: 

* 

Q. Can you tell us when this computation was sent to 
Mr. Langrock? A. It was sent upon completion of the fi¬ 
nancial statements and the records. 

Q. When? A. It was sent the following month—some¬ 
times during the following month; in other words, in Feb¬ 
ruary, 1935, and in March, 1935. 

Mr. Brez. For your Honor’s information, this statement 
—as the previous one—shows the shoe department and 
shows that the shoe department entered into the bonus cal¬ 
culations for that year. 

Mr. Laskey. That is exactly what we charge in our bill. 

Mr. Brez. That the shoes were included? 

Mr. Laskey. Yes. 

Mr. Brez. And we admit that the shoes were included, 
and are attempting to show that Mr. Langrock had notice 
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and agreed that the shoes might be included, and that he 
0. K.’d this statement and received it. 

Mr. Laskev. Where is that? 

Mr. Brez. I will show vou. 

Bv Mr. Brez: 

* 

Q. Did Mr. Langrock ever object— A. (interposing) No, 
sir. 

Q. (continuing) —to this statement, on the ground that 
the shoes should not be included? A. No, sir. 

Q. Mr. Saltz, all during this period until, I believe, Feb¬ 
ruary the 22nd, you and your brother continued to draw 
$100 a week? A. Yes, sir. 

Q. You did not take $100 a week, as I understand, for 
the last week that vou were here? 

(No response.) 

Q. For the last week that you were in the store? A. 
No, sir. 

The memorandum above referred to, (Def. Ex. 13) en¬ 
titled “Bonus payable to Thomas and Lewis Saltz for year 
1934”, is as follows: 

Bonus Payable to Thomas and Lewis Saltz for Year 1934 
(Year Beginning Feb. 1, 1934 to Jan. 31, 1935) 


Total Net Sales By Departments 

Hat Department $17,984.47 

Furnishings Department 76,261.85 

Clothing Department 148,378.46 

Shoe Department 32,962.50 


Total of all Departments 275,587.28 


232 Total Net Sales of Saltz Bros, for year 
Less Amount of Sales not subject to 
Bonus as per Agreement 
Balance subject to 5% Bonus Payment 
Net Amount of Bonus Due 
The letter written by Mr. Langrock to Mr. 
on November 21, 1934 (Defendants’ Exhibit 
follows: 


$275,587.28 

150,000.00 
125,587.28 
6,279.36 
Lewis Saltz, 
5) reads as 
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Saltz Bros. Inc. 
1341 F St., N. IV. 
Washington, D. C. 

Dear Sir: 


Att. Mr. Lewis Saltz 


Confirming receipt of your letter dated November 17th re¬ 
garding the budget, I desire to inform that wherein you 
advise me all budgets are settled to February 1st, I under¬ 
stand that orders are being placed both for clothing and 
furnishings for Spring requirements. I have written you 
several times that I will not agree to have you and Thomas 
Saltz select the merchandise or the firms you desire to pur¬ 
chase them from, without my consent. 

I feel that we should be fully in accord on matters of pur¬ 
chasing merchandise doing business with certain firms, and 

the terms with which thev extent. I have franklv advised 

• * 

you exactly how I feel about the subject and I feel that 
you have no right and no authority to disregard my wishes 
in this matter, which is the opinion of the majority of the 
stockholders, and the majority of the Board of Directors. 

I hope you realize that if I find you disregard my wishes, 
that you are making this offense a very serious one, as I 
will not so easily overlook them, as I have in the past. I 
have tried my utmost to avoid any difference of opinion 
and any confliction but I will not permit you and Thomas 
to continue to disregard mv wishes in regard to manv 
things that have gone on, and for you to take liberties which 
you have no legal or moral right to take in a position you 
now hold in the Corporation. 

Please try and be sensible, and please realize that you are 
antagonizing and you are taking steps which demand on 
our part protection which we will take, unless you see fit 
to live up to instructions and agreements entered into. I 
regret execeedingly that you compel this form of a letter, 
but it is entirely your actions that compel it. 

233 15. It is quite apparent from the evidence, that 

after the expiration of the original contract of em¬ 
ployment, the two defendants, without a new agreement, 
continued to manage and operate the plaintiff’s business 
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during the period from October 11, 1934, to February 25, 
1935, with the consent and tacit approval of the plaintiff’s 
officers and directors, exactlv as thev had done before said 
contract expired. Under the circumstances, it would seem 
that the defendants should be paid for their services during 
this period, the salaries and “bonuses” provided for in 
the original contract, as modified on March 5, 1931; and 
the Auditor so finds. 

16. It seems to be well settled, that where persons have 
contracted for the performance of certain services for a 
definite period at a fixed rate, and the employment con¬ 
tinues beyond the period agreed upon, in the absence of 
any new contract it will be presumed that the employment 
continued under the same contract and upon the terms orig¬ 
inally fixed. 

18 R. C. L. Sec. 47, pp. 533, 534. 

L. R. A. 1918C. 706, 711. 

Associated Newspapers v. Phillips, 294, Fed. 845 

Travelers' Ins. Co. v. Parker , 92 Md. 22, 30, 31. 

Norfolk Hosiery Co. v. Westheimer, 121 Va. 130, 135. 

Standard Oil Co. v. Gilbert , 84 Ga. 714, 717. 

National Manufacture $ Stores Corporation v. Dekle, 
173 S. E. (Ga.) 408, 412. 

Connor v. Garrett, 65 Cal. App. 661, 664-5. 

In Associated Newspapers v. Phillips, supra, it was said: 

“But in this case there was an express agreement as to 
the duration of the service; it being expressly stated that 
it was ‘during the year 1922’. And where on enters into 
another’s service for a definite period, and continues in the 
employment after the expiration of that period without any 
new agreement, the legal presumption is that the employ¬ 
ment is continued on the terms of the original contract, un¬ 
less facts are proven which are sufficient to rebut that pre¬ 
sumption. Adams v. Fitzpatrick, 125 X. Y. 124, 26 X. E. 
143; O’Connor v. Briggs, 182 Mass. 387, 65 X. E. 836; 

Crane Bros. Mfg. Co. v. Adams, 142 Ill. 125, 30 X. E. 
234 1030. And in the instant case the evidence shows 

that without any new agreement the parties con¬ 
tinued their contractual relations during the first five 
months of 1923 on the same basis which existed between 
them during the year 1922.” 
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In Travelers’ his. Co. v. Parker, supra, the Court ob¬ 
served : 

“The continuance of the same services to the defendant 
raises the presumption that they were continued under the 
original contract. The presumption is, of course, dispu¬ 
table, but where a disputable presumption of law exists in 
favor of one person who substantially asserts the affirma¬ 
tive, the burden of proof upon that point is shifted from 
him to his opponent, for if no evidence were given on either 
side the former must succeed by virtue of this presumption. 
Reynolds on Evidence, Sec. 74: Taylor on Evidence, Sec. 
367-70.” 

17. As to the question whether the defendants are en¬ 
titled to the salary and/or “bonus” provided for in the 
original contract of employment, for the period from Feb¬ 
ruary 25 . 1035 . to February 27 , 1936 , when the keys to the 
store were delivered to the plaintiff, attention is invited 
to the following testimony of the witness Charles B. Mcln- 
nis. given at the hearing held by the Auditor June 21,1937: 
(Vol. 3, pp. 83-94) 

Bv Mr. Brez: 

%> 

Q. Now I want to ask you this question, Mr. Mclnnis; 
and Mr. Laskey is here, to object, if he wishes to object to 
it: Between the time of your demand, September 26, 1935, 
and Februarv 27, 1936, were vou not furnished bv Lewis 
and Thomas Saltz anv information that vou desired as 

*r •> 

to the operation of the business? A. We received monthly 
audit reports from Messrs. Councilor and Buchanan. But 
I do not recall that we were furnished anything from either 
Mr. Lewis Saltz or Mr. Thomas Saltz. I cannot recall that 
we were furnished anvthing directlv bv them or directlv 
by you, as their counsel, relating to the operation of the 
business. 

Q. Mr. Mclnnis, after the demand which was made in 
February, or at the time the demand was made in Febru¬ 
ary, 1935, you notified, did you not, the Riggs National Bank 
and the National Metropolitan Bank that they were no 
longer to honor checks signed by Lewis Saltz as president 
of the corporation? A. Not in exactly that way. We filed 
with them certified copies of the minutes of the meeting of 
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the board of directors of February 9, in which the new of¬ 
ficers had been elected and in which the bank was directed to 
honor the checks signed bv the new officers. 

235 Q. And inferentiallv not honor the checks of the 
old officers? A. Yes; that is correct, by inference. 

Q. The effect of that was to tie up the bank accounts 
of Saltz Brothers, Incorporated, so that Mr. Lewis Saltz 
and Mr. Thomas Saltz could not disburse the funds in those 
accounts? A. Yes; so that when Mr. Lewis Saltz or Mr. 
Thomas Saltz—what it did was to give the new officers the 
power to sign the checks, of course. 

Q. Following that demand in February, 1935, is it not 
a fact that on the following day an appointment was made 
so as to discuss and attempt to adjust amicably the differ¬ 
ences that had arisen between Langrock and the Saltzes, 
and that a meeting was actuallv held in niv office on the 
following day? A. That is correct. 

Q. Is it not also true that on that day or the day follow¬ 
ing that a tentative agreement of settlement had been 
worked out between the parties? A. That is correct. 

Q. Is it not also true that at that time or at the con¬ 
clusion of the conferences it was understood between Mr. 
Langrock and Lewis and Thomas Saltz, as well as you and 
Mr. Walter Tobriner and myself, as respective counsel, 
that the Saltzes were to continue the operation of the busi¬ 
ness as they had theretofore ? A. I would not say that they 
were to continue it as they had theretofore. 

Q. I shall withdraw those words: that they were to con¬ 
tinue the operation of the business ? 

Mr. Laskey. No; lie was about to explain, your Honor; 
and I submit he has a right to do it. 

Mr. Brez. I have withdrawn the words. 

Mr. Laskey. You withdraw them after the witness was 
about to explain it. 

By Mr. Brez: 

Q. All right; go on, Mr. Melnnis. A. I think, to give an 
accurate picture of the situation as it was at that time: At 
the meeting in your office, a tentative agreement was ar¬ 
rived at, and one that was—due to the confusion and cross 
discussion—a rather muddied agreement, at best: It was 
not exactly clear in my mind, and I had some doubt at the 
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time, whether Mr. Langrock understood it; but it at least 
was a basic, basis for an oral agreement: It was agreed, 
as I recall, that Mr. Walter Tobriner and I would then get 
together and put that idea in writing; that in the meantime 
we would not do anything, nor would the other side do 
anything: that the status quo would be maintained. 

Q. You have given me a long, rambling answer, Mr. 
Mclnnis: It was understood that Mr. Lewis and Mr. 
Thomas Saltz— 

Mr. Laskey (interposing). I object to the statement 
that his explanation has been rambling. 

By Mr. Brez: 

Q. It was understood that Lewis and Thomas 
236 Saltz were to continue the operation of the business? 

Is not that a fact? A. No: the agreement, as I re¬ 
call, was with you, I think you promised that Lewis and 
Thomas Saltz would not change the status of the business 
in any way, and that we promised that we would not do 
anything to change the status of the business until these 
settlement negotiations were worked out. Now, we re¬ 
garded that, up to the time that they withdrew a bonus— 

Mr: Brez (interposing). I object to the statement of 
what lie regarded. 

By Mr. Brez: 

Q. Then you say you did not understand that Lewis and 

Thomas Saltz were to continue in the operation of the 

business; that there was not even a tacit understanding 

about that? A. 1 understood thev were to continue in the 

operation of the business pending the settlement, but only 

as a settlement proposition. And my agreement was with 

vou. 

•> 

Q. What was said during that interview which led you 
to believe that the agreement was only pending the settle¬ 
ment? What words were used by you or Mr. Langrock 
or anyone which would give you that impression? 

The Auditor. Are you referring to the u muddled agree¬ 
ment”? 

Mr. Brez. I am referring to the “muddled agreement” 
which was entered into in my office. 
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The Witness. Perhaps I can explain that better by 
saying that the thing I was most afraid of and most anxious 
to protect— 

Mr. Brez. (interposing). I object to his explanation 
as counsel. I am asking him some very simple questions. 
He finally has said that lie understood that Lewis and 
Thomas Saltz were to continue the operation of the busi¬ 
ness pending the settlement or pending the clearing up of 
the agreement. The question I asked is, What words were 
used by Mr. Langrock or the Saltzes or any of us which 
would— 

The Witness (interposing). I do not think there was an 
agreement by Langrock or the Saltzes; I think the agree¬ 
ment was between you and me, as counsel. 

By Mr. Brez: 

Q. What did I say? A. I think I said to you, after pre¬ 
facing my statement with the statement that I was most 
anxious to prevent them doing anything that would harm 
the store during the period of negotiation—and T think you 
said you were anxious to do the same thing—and I think 
the agreement between vou and me was that vour side 
would do nothing to change the status of the store, and 
the agreement on my part was that my side would do 
nothing to change the status of the store; that we would 
leave it in its then status until after the settlement and the 
negotiations had been worked out. 

To my mind, that protected Mr. Langrock and his side 
from any attempt to harm the store or withdraw the funds, 
or anything. I regarded that as completely binding on both 
sides until the settlement negotiations had been ended. 

Q. Is it not a fact, Mr. Mclnnis, that after a few 
237 days’ discussion—I think perhaps two days spent 
in discussion—a definite agreement, or so you and 
I understood—that a definite agreement had been entered 
into between the parties, whereby the Saltzes were to buy 
the business from Langrock; that they parted friends; 
that you went to the banks and withdrew the new resolu¬ 
tions which prevented them from continuing to draw 
checks; and that the thing was amicably adjusted; and in¬ 
sofar as we knew, at that hearing, there was not going to 
be any more trouble between the Saltz boys and Langrock? 
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A. We certainly parted amicably and parted with a basis of 
an agreement. We did not withdraw the resolutions. What 
we did was to authorize the banks to continue honoring 
checks drawn by the former officers or by Messrs. Lewis 
and Thomas Saltz, in the manner they had been signing 
them theretofore, until further notification. But it also left 
with the banks, and in full force, the resolutions which we 
had filed, certifying the new officers, and to the fact that 
they were authorized to draw checks. 

I was most careful not to withdraw the other. I cer¬ 
tainly tried, as an attorney, not to do it; because neither 
Mr. Langrock nor myself was willing to admit that the 
meeting of February 9 was not a valid meeting. But we 
arrived at this method of allowing the business to proceed 
in the usual way, and allowing their checks to be honored 
by the banks pending the settlement and working out of 
the negotiations. 

Q. To be allowed to be signed by Lewis Saltz, as presi¬ 
dent? A. In exactly the same manner as they had been 
signed up to that time. 

Q. Do you have a copy of the first and second resolu¬ 
tions ? 

Mr. Laskey. They are in the printed record. 

Mr. Broz. The resolutions in reference to the bank 
authorization ? 

The Witness. There was no resolution; it was just a 
letter, as I recall. 

(Following discussion, off the record, between counsel 
as to location of a certified minute of the board of directors’ 
meeting;) 

By Mr. Brez: 

Q. Mr. Mclnnis, following this meeting at my office, in 
February, 1935, is it not a fact that you and Mr. Walter 
Tobriner spent three or four full days putting in writing 
the verbal agreement which had been entered into between 
the Saltz boys and Langrock? A. That is correct. If I 
recall, we spent the better part of a week at it. 

1 do not think I had finished the explanation of the meet¬ 
ing, if you want me to finish the last part of the prior 
answer about the eveuts that led up to the contract—the 
basic agreement of settlement. 
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238 Mr. Tobriner. Do you want this, Mr. Laskey? 

Mr. Laskey. Of course I shall ask him, in redirect, 
whatever 1 think is necessary. 

Bv Mr. Tobriner. 

Q. If you want to make the statement now, it is perfectly 
all right. A. I think perhaps it would present a clearer pic¬ 
ture of the problem: At the meeting at your office there 
was a tentative agreement for Mr. Langroek to sell his 
stock. He had offered to sell it—payment to be made over 
a certain period, some two or three or four years, or some¬ 
thing like that; I have forgotten the exact number. 

There was considerable discussion, back and forth; and 
if I recall correctlv, vou and Mr. Brez countered with a 
suggestion that they might not be able to pay for it in 
four or five years, but they might even need ten years. 
Well, there was no—as I recall, Mr. Langroek neither said 
yes or no; but there was some other discussion, and his 
attention was probably diverted. And I remember making 
a mental note at the time, that there was not anv verv close 
agreement about that. And as we were about to break up, 
evervbodv was friendlv; and I tried to call attention again 
to this time element, to make sure that we were agreed on 
that. But everybody then was on the point of leaving, and 
nobody seemed to pay much attention to it. 

Then Mr. Walter Tobriner and I began the job of draft¬ 
ing this agreement on paper; and it was tremendous job. 
We came to the time element; and as I recall, we drafted 
the time element with a ten-year period for the payment of 
the stock. Then the agreement was presented to Mr. Lang- 
rock; and he said, “No; I did not agree to ten years, and I 
will not agree to that ten years.” 

And at that point he— 

Bv Mr. Brez: 

Q. (Interposing) But you and Mr. Walter Tobriner and 
I understood that he had agreed to ten years? A. I think 
it "was doubtful. I thought he had not said no, nor had he 
said yes. 

Q. There were actually some doubts in my mind about 
that, even before Mr. Langroek repudiated the agreement? 

Mr. Laskey. One minute; I object to the interjection of 
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“before Mr. Langrock repudiated the agreement.” If 
there is going to be proof of that, as a fact, then let him 
prove it. 

Mr. Brez. Mr. Mclnnis has gratuitously gone ahead and 
given us all the details about whv an agreement was not 
signed. 1 asked him no questions of that kind, but he 
volunteered. And if he volunteers, without any objection 
on your part, then I have a right to clear it up. There is 
no question but that the testimony shows clearly that Lang- 
rock refused to sign the agreement after he and Mi-. Tob- 
riner had given it to him. 

Bv Mr. Brez: 

Q. Isn't that a fact? 

Mr. Laskey. One minute, please. If you wish to de¬ 
velop what happened, I have no objection to your doing so. 

'I rose to object to your interjecting into the case the 
239 assumption—as it is an assumption, up to this time— 

that Mr. Langrock repudiated the agreement. 

By Mr. Brez: 

Q. Mr. Mclnnis, Mr. Langrock refused to sign the agree¬ 
ment as it was drawn bv vou and Mr. Walter Tobriner? 
A. He did. 

Mr. Brez. I have no further questions. 

Redirect Examination 
By Mr. Laskey: 

Q. The subject of these negotiations was with respect to 
the sale to Lewis and Thomas Saltz of the stock in Saltz 
Brothers, Incorporated, which was owned by Mr. David T. 
Langrock? A. That is correct. 

Q. There was nothing in the negotiations about continu¬ 
ing Lewis and Thomas Saltz in the management of the 
store? A. Nothing other than that understanding between 
Mr. Brez and myself, alluded to before. 

Q. That the status quo should remain while the negotia¬ 
tions were pending? A. That is correct. 

Q. But the agreement itself, which you were endeavor¬ 
ing to negotiate, had to do with the purchase by Lewis and 
Thomas Saltz of the stock in Saltz Brothers, Incorporated, 
owned by David T. Langrock? A. That is correct. 


SALTZ BROTHERS VS. LEWIS SALTZ AND THOMAS SALTZ. 213 


Q. And the negotiations had nothing to do with the con¬ 
tinuing of Lewis and Thomas Saltz as managers of the 
store or as employees or officers of Saltz Brothers, Incor¬ 
porated? A. That is correct. I do not think there was 
anything in the agreement about that. 

Mr. Brez. Will you read the last question and answer, 
please. 

(The last question and answer, as above recorded, there¬ 
upon were read by the reporter.) 

Mr. Brez. What agreement are you referring to? Are 
you referring to the agreement which we entered into, 
orally, in our office, at which Mr. Langrock and Mr. McTnnis 
were present ? 

Mr. Laskey. I was referring to the entire negotiations 
about which you have been speaking. 

Mr. Brez. All right; I understand that. 

The Witness. I have answered the question. 

Mr. Laskey. I think that is all. 

Reeross Examination 
Bv Mr. Brez: 

Q. Mr. McTnnis, is it not a fact that under the proposed 
contract between the Saltzes and Langrock, the Saltzes 
were to continue to operate the business during this ten- 
year period in which they were paying Langrock for the 
stock? A. Yes. 

240 Mr. Laskey. Of course there is no question about 
that; I did not refer to that. 

Mr. Brez. You said you referred to the entire agree¬ 
ment. 

Mr. Laskey. I referred to the entire negotiations. 

Mr. Brez. They were certainly part of the entire nego¬ 
tiations. 

Mr. Laskey. I admit that if they were to purchase the 
stock and they had reached an agreement to purchase the 
stock, one of the incidents of the purchase was their man¬ 
agement of the store. 

By Mr. Brez: 

Q. Mr. Mclnnis, these negotiations actually extended over 
a period of months—the negotiations after this contract 
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was drawn and where thcv were still trvinur to iron out the 

difficulties between the parties? Is that correct? A. Yes; 

or over weeks, 1 would saw I do not know exactlv that 

• * 

I would say “over months”—possibly six weeks, I should 
saw 

Q. But no other attempt was made by you or Mr. Lang- 
rock— A. (Interposing) Xo. 

Q. (Continuing) —for the turning over of this business, 
until September 27, 1935? A. Xo. We regarded it as 
operating under the agreement between you and me. 

Mr. Brez. All right; that is all. 

Turning again to the testimony of the defendant Lewis 
Saltz, the following is to be noted: (Yol. 6, pp. 167-170,171, 
172, 177, 178) 

By Mr. Brez: 

Q. Coming down to the period between February 25, 
1935, and February 27, 1936, the day on which the Court 
signed the order granting the injunction, and the day when 
you surrendered the keys—a period of approximately a 
year-—did you and your brother continue in the operation 
of that business? A. Yes, sir, we did, giving it our un¬ 
divided time. 

Q. Did you work there every day? A. Yes, sir. 

Q. Did your brother work there every day ? A. Yes, sir. 

Q. Did you do any other work except for Saltz Brothers, 
Incorporated? A. Xo, sir. 

Q. Did vou devote vourself assiduouslv to the business 
of the corporation ? A. I did. 

Q. Did you work in the daytime and in the night time? 

MY Laskey. Xow, there is certainly a limit to all of this. 

Bv Mr. Brez: 

* 

Q. What did you do during that period of time? A. 

1 What were my duties? What I did with my time? 
241 Q. Xo, with reference to the time that you spent in 
the business what did you do? 

Mr. Laskey. He continued his superhuman efforts, I 
take it. 

Mr. Tobriner. Do you want to concede that? 

Mr. Laskey. I will concede that he will say that. 
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The Witness. I worked as assiduously and seriously as 
I did in the past and continued to increase both the volume 
of business and to increase the profits of the business, 
which are shown on the financial statements. 

By Mr. Brez: 

Q. What about your brother? A. My brother did like¬ 
wise, other than an illness that necessitated him going to 
Florida after an operation. I don't know whether it was in 
that period or not. That is the only time he left. 

We had no vacations during the last twelve months we 
were in business. We sacrificed our vacations to be atten¬ 
tive to the business. 

Q. Mr. Saltz, do you know how much money the corpora¬ 
tion earned for the vear 1935 and ending Februarv 26, 
1936? 

Mr. Laskey. One moment, please. I do not think that 
is material. What period did you say? 

Mr. Brez. Up to February 26, 1936, the day they left 
there. It is relevant for a number of reasons. 

Mr. Laskey. Go ahead. 

The Witness. About $29,000 other than our salary, 
With salary deducted, I mean, there was still left $29,000. 

Bv Mr. Brez: 

Q. “What about the bonus? A. The bonus was deductible 
from that figure. That was before bonus. 

Q. I show you a statement of Councilor and Buchanan, 
and audit and report for the period from March 1, 1935, to 
March 26, 1936, and ask you if this page, page 2, is an 
accurate balance sheet of Saltz Brothers, Incorporated, as 
of February 26,1936. A. Yes, sir. 

Q. Do the figures here shown as the net profit from 
"March 1, 1935, to February 26, 1936, refresh your recollec¬ 
tion as to the earnings of the business? A. Yes, sir. 

Q. What is it, according to that statement? A. $27,- 
592.96. 

Q. From that figure of earnings there has not been de¬ 
ducted the bonus which you claim you are entitled to for 
that vear and drew for that year; is that correct? A. That 
is correct. 

Q. That bonus you claimed and drew was actually 
$7,242.94? A. That is correct. 
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Q. Giving effect to that bonus under your claim, then, the 
net profits of the business for that twelve-month period 
would be something slightly in excess of $20,000? A. That 
is correct. 

Q. That profit of $20,000 was upon an invested capital 
of approximately $100,000, according to that state- 
242 ment? A. That is correct. 

Q. That statement is correct? A. That is correct. 
That takes in effect the surplus plus the actual investment, 
approximately $99,000. 

Q. Had the corporation at any time in its history earned 
as much money as it did during that year? A. No, sir. 

Q. That was the highest earning it had made? A. That 
is correct. 

• • • 

By Mr. Brez: 

Q. Mr. Saltz, did Mr. Langrock or Saltz Brothers, Incor¬ 
porated, or any of the officers or directors thereof ever 
notify any of the banks with which you dealt not to honor 
your brother’s or your signatures on checks? A. On the 
checks of Saltz Brothers? 

Q. Yes. A. Yes, sir, they did. 

Q. When ? A. They did the day—they did about Febru¬ 
ary 1935. 

Q. I mean after that notice was recalled by the new 
resolutions. Did they at any time thereafter withdraw the 
new resolution advising the banks to honor your signa¬ 
tures, as theretofore, or give the banks new instructions not 
to honor your signatures? A. I don’t know that I get 
your question. 

Q. Did Mr. Langrock or Saltz Brothers, Incorporated, 
take any steps, to your knowledge, notifying the banks not 
to honor check drawn by you or your brother? A. Not 
after February 25, no. Not after this resolution was put in 
restoring the bank accounts. 

Q. They never revoked that restoration? A. No, sir. 

Q. You continued to deal at which banks? A. At the 
National Metropolitan Bank, and retained the account at 
the Riggs National Bank, although that was a savings ac¬ 
count and inactive. 
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Q. No steps were taken to prevent you from checking 
out the funds of the corporation? A. No, sir. 

# * • 

Q. Did Mr. Langrock know, after February the 25th, 
1935, that you were drawing your salary of $100 a week? 
A. He did. 

Q. Was he sent statements showing that? A. Yes; he 
was sent a statement of Councilor and Buchanan, auditors 
appointed by himself or his constituents; and he furnished 
a statement to them here, and to Mr. Langrock in New 
Haven, about the 15th of the month following, that showed 
all the salaries drawn; and he also knew it, in another way. 

Q. What is the other way? A. The other way was 
243 that our salaries were paid to us originally from the 
special account, All the funds, up until about May, 
were deposited in the general account—in the Saltz 
Brothers account. A withdrawal was made from the gen¬ 
eral account to the special account by sending a check to 
New Haven for counter-signature. Attached to the check— 
let us assume that it was $1,000—would be an itemized state¬ 
ment showing the check number, the date, the payee. That 
had to correspond in toto to the amount of the check. 
Whereupon Mr. Langrock signed that cheek, and we de¬ 
posited it to the special account, reimbursing that account. 

Bo, before he signed that check, at all times he knew— 
it showed salaries; it showed newspaper bills or current 
expenses, whatever it was, or stenographers, or pass on 
the trolley cars, or whatever it might be. 

Q. And he got that statement every week? A. Yes. 

Q. At least from February 25 to tne month of May, or 
through the month of May? A. Yes. 

Q. Showing that you were drawing $100 a week? A. 
Until we ceased depositing in the special account—until 
we ceased depositing in the general account. 

Q. Did Mr. Langrock or any officer or director or stock¬ 
holder of Saltz Brothers, Incorporated, ever object to your 
or your brother’s drawing your salary of $100 a week— 
A. (Interposing) No, sir. 

Q. (Continuing) —after February 25, 1935? A. No, sir. 

Q. Did you ever hear any complaint made about your 
drawing your salary after February the 25th, 1935, until 
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a memorandum was filed before the Auditor, making claim 
for the return of your salary? A. No, sir. 

Q. That is the first time you heard that the drawing of 
your salary was questioned? A. Yes, sir. 

On Cross-examination, the defendant Lewis Saltz fur¬ 
ther testified, in part, as follows: (Vol. 6, pp. 214-216) 

By Mr. Laskey: 

Q. Mr. Saltz, when you started calculating your bonus 
for the year 1934, your fiscal year ended January 31, did it 
not? A. That is right. It ended January 31 in 1934 for 
the year 1933. 

Q. For the year 1933 your fiscal year ended January 31, 
1934? A. Yes, sir. 

Q. For the fiscal year 1934, which ended, according to 
the then-existing arrangement, on January 31, 1935, the 
end of the fiscal year was moved up to the 28th of Febru¬ 
ary, 1935? A. That is right. 

244 Q. Why was that done ? Because you had changed 
your system of bookkeeping to make the fiscal year 
end with the end of February? A. I think it showed a bet¬ 
ter relative position with the stock. 

Q. For whatever purpose of convenience, that was done? 
A. Yes. 

Q. It had been your custom, at least for those two years, 
to draw your checks at the end of the fiscal year had it not? 
A. That is right. 

Q. Your bonus for the year 1935, for the fiscal year which 
ended February 28, 1936, was not due until the end of the 
fiscal year ? A. No, but we only drew it for eleven months. 

Q. You did not wait until the end of the fiscal year but 
had your bookkeeper, Mr. Gingrich, calculate the bonus for 
eleven months? A. I am not sure that Mr. Gingrich or 
Councilor and Buchanan did it. 

Q. Somebody calculated it for you? A. Somebody cal¬ 
culated the bonus, that is correct. 

Q. It was done at your direction? A. Yes, sir. 

Q. Then, that having been calculated a month ahead 
of time, you drew out of the bank this $7,200 to pay your¬ 
selves that bonus, did you not? A. Yes. 
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Q. You did that, as to the $4,400, on February 3,1936, the 
very day the trial of this ease started, did you not? A. 
Mr. Laskey, I would rather rely upon the dates that the 
records contain. The check is dated; the bank statements 
will show. I do not think you should ask me the date. 

Q. Never mind telling me what you think I ought to do 
or ought not to. 

Did you not file an answer to our petition for the return 
of those funds, stating that you had drawn this money be¬ 
fore the trial of this case had started? A. Yes. 

Q. The case started on February 3, and you drew this 
money out at 9:15 a.m., and, therefore, before the trial of 
the case had started? A. Did I swear to that? 

Q. You certainly did. A. All right, then; it is admitted. 

18. The testimony shows that Mr. Langrock, accompanied 
by Mr. Mclnnis, went to the plaintiff’s store on February 
25, 1935, and exhibited to the defendant Lewis Saltz, then 
in charge of the store, a certified copy of the min- 
245 utes of the Stockholders’ meeting held at New Ha¬ 
ven on February 9, and a certified copy of the min¬ 
utes of the Directors’ meeting held the same day, (Defen¬ 
dants’ Exhibit 9), and demanded possession of the store, 
but that the defendant Lewis Saltz refused to recognize 
Mr. Langrock’s authority and refused to comply with his 
demand for possession of the store; that certified copies 
of said resolutions were delivered to the Riggs National 
Bank and the National Metropolitan Bank, the depositories 
of plaintiff’s funds, on the same day; that neither of the 
defendants was discharged or told that his services were 
no longer required; that on February 26, 1935, negotia¬ 
tions were entered into by Mr. Langrock and the defen¬ 
dants and their counsel, with a view to adjusting the dif¬ 
ferences between the plaintiff and the defendants, and that 
the negotiations resulted in an oral agreement between the 
parties to compose their differences, and that it was orally 
understood and agreed that the defendants were to con¬ 
tinue to operate the plaintiff’s business as before; that 
the next day, February 27, 1935, the Board of Directors 
of Saltz Brothers, Incorporated, authorized the Riggs Na¬ 
tional Bank and the National Metropolitan Bank to con¬ 
tinue honoring checks drawn by Lewis and Thomas Saltz 
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in the manner they had signed them prior to February 25> 
1935, (See Defendants’ Exhibits 10 and 11); that there¬ 
after the defendants continued to operate the plaintiff’s 
business as before, without any new agreement as to the 
compensation they were to receive; that at no time after 
February 27, 1935, did Mr. Langrock or the Board of Di¬ 
rectors of Saltz Brothers ever revoke or attempt to revoke 
the defendants * authority to sign checks and disburse the 
funds of the corporation; and that Mr. Langrock, as 
246 Treasurer of the corporation, knew that the defen¬ 
dants were continuing to draw their salaries and 
never made any attempt to stop them. 

19. On the evidence presented and the foregoing citations 
and considerations, the Auditor finds that the two defen¬ 
dants are entitled to the salaries and “bonuses” provided 
for in the original contract of employment, as follows: 

(a) To salaries and “bonuses” for the period from Feb¬ 
ruary 25, 1935, to September 20, 1935, when the second de¬ 
mand was made by the plaintiff for possession of said busi¬ 
ness; and 

(b) To salaries for the period from September 26,1935, 
to February 24, 1936, which they actually drew subsequent 
to September 26, 1935. 

20. With respect to the alleged right of the defendants 
to “bonuses” subsequent to September 26,1935, the date of 
the second demand, the Auditor finds that there is no suf¬ 
ficient showing in the evidence to warrant the allowance of 
any “bonuses” to the defendants, or either of them, after 
said date. 

21. And now, on the whole evidence, and in conformity 
■with the foregoing findings, the Auditor is stating, in the 
annexed Schedules, the accounts of the plaintiff, Saltz 
Brothers, Incorporated, with the defendants, Lewis Saltz 
and S. Thomas Saltz. As will be observed, Schedule “A” 
is a statement of the account of the plaintiff with Lewis 
Saltz, and shows a balance of Si. 978.57 due from the plain¬ 
tiff to said Lewis Saltz; and Schedule “B” is a statement 
of the account of the plaintiff with S. Thomas Saltz, and 
shows a balance of $ 1,978.57 due from the plaintiff to him. 

22. The Auditor makes a charge of $ 500.00 as a fee for his 
services under the reference, including the sum of $ 167-75 


SALTZ BROTHERS VS. LEWIS SALTZ AND THOMAS SALTZ. 221 


paid by the Auditor to Messrs. Hart & Dice for re- 

247 porting testimony. 

23. Counsel for the parties have been duly notified 
of the filing of this report. 

24. All records and papers in the case are herewith re¬ 
turned. 

Respectfully submitted: 

A. LEFTWICH SINCLAIR 
Auditor. 

June 25 1938 

248 Equity No. 59,594. 

Saltz Brothers, Incorporated, A Corporation, Plaintiff, 

vs. 

Lewis Saltz, and S. Thomas Saltz, Defendants. 

Account of Saltz Brothers, Incorporated, with Lewis Saltz, 

as Stated by the Auditor. 

Schedule “A” 

Salary (drawing account) and bonus 
to which Lewis Saltz is found to be 
entitled from Saltz Brothers Incor¬ 
porated : 

Salary (drawing account) from Oc¬ 
tober 11, 1934 to February 25, 1935 $ 1,971.43 
Salary (drawing account) for period 
subsequent to February 25, 1935, 5,200.00 

Bonus for fiscal year end¬ 
ing January 31, 1934, cal¬ 
culated as follows: 

Furnishings $55,424.33 

Hats (Our) 8,735.07 

Hats (Schoble) 1,788.63 

Shoes 23,507.42 

Clothing 100,090.13 


Total net sales $189,545.58 
Less quota 150,000.00 


$39,545.58 
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Lewis Saltz, 2V->% of net 
sales in excess of quota, 

Bonus for fiscal vear end- 
in<? January 31, 1935, cal¬ 
culated as follows: 


Clothing, 

Hats, 

F urnishings, 
Shoes 


$148,378.46 

17,984.47 

76,261.85 

32,962.50 


Total net sales $275,587.28 
Less quota 150,000.00 


$125,587.28 

249 Lewis Saltz, 2V1>% 
of net sales in ex¬ 
cess of quota, 

Bonus for the month of 
February, 1935, calculated 
as follows: 


Clothing, 

Hats, 

Furnishings, 

Shoes, 


$8,829.36 

1,121.40 

5,773.88 

2,390.16 


Total net sales, $18,114.S0 
Less quota (1/12 
of $150,000.00) 12,500.00 


$ 5,614.80 

Lewis Saltz, 2M>% of net 
sales in excess of quota, 

Bonus from March 1, 1935 to Septem- 
26, 1935, calculated as follows: 

Net sales to August 31, 

1935, ' $111,381.87 

26/30 of $21,253.45, Sep¬ 
tember net sales, 18,419.66 


988.64 


$3,139.68 


140.37 
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Shoes (to August 31,1935) 17,755.23 

26/30 of $2,572.70, shoe 

sales in September, 1935, 2,229.67 


Total net sales, $149,786.43 

Less quota (6 26/30 of 
$150,000.00) 85,833.33 


$ 63,953.10 


Lewis Saltz, 2VL>% of net 
sales in excess of quota, 
Amounts of salary (draw¬ 
ing account) and bonus re¬ 
ceived by Lewds Saltz from 
Saltz Brothers Incorpo¬ 
rated : 

Salary (drawing account): 

October 11, 1934 to Febru¬ 
ary 25, 1935, 

Period subsequent to Feb¬ 
ruary 25, 1935, 


Portion of bonus for fiscal 
year ending January 31, 
1934, 

250 Bonus for fiscal 
year ending Janu¬ 
ary 31, 1935, 

Bonus for the month of 
February, 1935, 

Balance due to Lewis Saltz, 


1,598.82 


$1,971.43 

5,200.00 $7,171.43 


608.64 

$3,139.93 

140.37 

1,978.57 


$13,038.94 $13,038.94 

A * 

Note: 

The above balance consists of the following 
amounts: 

Unpaid portion of bonus for fiscal 
year ending January 31, 1934, 


$380.00 
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Unpaid bonus for the period from 
March 1, 1935 to September 20, 1935, 

(included in the $7342.94 held by 
Walter N. Tobriner and Charles B. 

Melnnis, Receivers) 1,598.57 


$1,978.57 

251 Schedule “B” 

Account of Saltz Brothers, Incorporated, ivitli S. Thomas 
Salts, as Stated by the Auditor. 

Salary (drawing account) and bonus 
to which S. Thomas Saltz is found to 
be entitled from Saltz Brothers In¬ 
corporated : 

Salary (drawing account) from Oc¬ 
tober 11, 1934 to February 25, 1935 $ 1,971.43 
Salary (drawing account) for period 
subsequent to February 25, 1935, 5,200.00 

Bonus for fiscal year end¬ 
ing January 31, 1934, cal¬ 
culated as follows: 

Furnishings $55,424.33 

Hats (Our) 8,735.07 

Hats (Schoble) 1,788.63 
Shoes 23,507.42 

Clothing 100,090.13 


Total net sales $189,545.58 
Less quota 150,000.00 


$39,545.58 

S. Thomas Saltz, 2%% of 

net sales in excess of quota, 988.64 

Bonus for fiscal year end¬ 
ing January 31, 1935, cal¬ 
culated as follows: 
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Clothing, 

Hats, 

Furnishings, 

Shoes 


148,378.46 

17,984.47 

76,261.85 

32,962.50 


Total net sales $275,587.28 
Less quota 150,000.00 


$125,587.28 

S. Thomas Saltz, 2*4% of 
net sales in excess of quota, 
252 Bonus for the month 
of February, 1935, 
calculated as follows: 

Clothing, $8,829.36 

Hats, 1,121.40 

Furnishings, 5,773.88 
Shoes, 2,390.16 


Total net sales, $18,114.80 
Less quota (1/12 
of $150,000.00) 12,500.00 


$ 5,614.80 

S. Thomas Saltz, 2 1 />% of 
net sales in excess of quota, 

Bonus from March 1, 1935 to Septem- 
26, 1935, calculated as follows: 

Net sales to August 31, 

1935, " $111,381.87 

26/30 of $21,253.45, Sep¬ 
tember net sales, 18,419.66 

Shoes (to August 31,1935) 17,755.23 
26/30 of $2,572.70, shoe 
sales in September, 1935, 2,229.67 


Total net sales, $149,786.43 

Less quota (6 26/30 of 
$150,000.00) 85,833.33 


3,139.68 


140.37 


$ 63,953.10 
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S. Thomas Saltz, 2 1 /*>% of 

net sales in excess of quota, 1,598.83 

Amounts of salary’ (draw- 
in" account) and bonus re¬ 
ceived by S. Thomas Saltz 
from Saltz Brothers In¬ 
corporated : 


Salary (drawing account): 

October 11, 1934 to Febru¬ 
ary 25, 1935, $1,971.43 

Period subsequent to Feb¬ 
ruary 25, 1935, 5,200.00 $7,171.43 


Portion of bonus for fiscal 
rear ending January 31, 

1934, * 608.64 

Bonus for fiscal year end¬ 
ing January 31, 1935, 3,139.94 

253 Bonus for month of 

February, 1935, $140.37 

Balance due S. Thomas Saltz, 1,978.57 


$13,038.95 $13,038.95 

Note: 

The above balance consists of the following 
amounts: 

Unpaid portion of bonus for fiscal 
year ending January 31, 1934, $380.00 

Unpaid bonus for the period from 
March 1, 1935 to September 26, 1935, 

(included in the $7342.94 held by 
Walter N. Tobriner and Charles B. 

Mclnnis, Receivers) 1,598.57 


$1,978.57 
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254 Plaintiff's Exceptions to Report of Auditor . 

Filed July 5-1938 

* * * 

Plaintiff excepts to the findings of the Auditor embodied 
in his report filed herein the twenty-fifth day of June, 1938, 
and says: 

1. Plaintiff excepts to the finding of the Auditor that in 
computing the “bonus” payable to the defendants as em¬ 
ployees of plaintiff, sales made in the “leased departments” 
of plaintiff’s store should be included. 

For grounds of said exception, plaintiff says: 

(a) Said finding of the Auditor fails to give due effect to 
the basic agreement of June 28, 1929, and the resolution of 
plaintiff’s Board of Directors of July 29, 1929, by which 
defendants were employed “to manage the retail establish¬ 
ment of the business to be conducted by the corporation”, 
in that said basic agreement and said resolution provided 
that “if the net sales of the business” should exceed $150,- 
000.00 per year, and if the “business of the corporation” 
showed a ten per cent, profit on invested capital, defendants 
should each receive a bonus of two and one-half per cent, 
“of the net sales” in excess of $150,000.00; in that said 
contract of employment and said basic agreement 

255 contained no reference to “leased departments” and 
made no provision for the inclusion of sales made in 

said departments in the “net sales of the business” for 
the computation of bonus; in that said businesses known 
as “leased departments”—“Schoble hats” and French, 
Shriner & Urner shoes—were not departments of plaintiff’s 
business leased to others, but were businesses conducted 
by the lessees of space in plaintiff’s store, for which space 
lessees paid a percentage of the amount of their sales; in 
that the lease to French, Shriner & Urner Retail Stores of 
the space occupied by it provided for payment of twelve 
per cent, on all sales made by said lessee in its said shoe 
department, as rental of said space and in consideration 
of services rendered by plaintiff in bookkeeping, handling 
accounts and money, guaranteeing credits, furnishing win¬ 
dow space and decoration, stock room space and delivery 
service, etc.; in that said lease further provided it was not 
an agreement of partnership or employment, lessee em- 
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ployed its own help and conducted its shoe business as an 
independent business except as in said lease set forth, and 
defendants as employees of plaintiff in the conduct of its 
said store were under requirement to carry out plaintiff’s 
obligations under said lease. 

(b) Said finding of the Auditor fails to give due effect to 
the testimony of Joseph E. McGeary, employed by French, 
Shriner & Urner Retail Stores to manage its said shoe de¬ 
partment, regarding the conduct of said department. 

(c) Said finding of the Auditor fails to give due effect 
to the evidence adduced before him, that the total sales of 
plaintiff's business, as shown by plaintiff’s books and rec¬ 
ords kept by defendants in the course of their employment, 
from which books and records only could be computed the 
amount of “net sales” of plaintiff’s business and the profit 

1 on invested capital necessary to warrant the pay- 
256 ment of a “bonus”, do not include sales made in said 
leased departments, but that said books and records, 
kept as aforesaid, show the compensation received by plain¬ 
tiff from said leased departments as “rental income”. 

II. Plaintiff excepts to the finding of the Auditor that de¬ 
fendants are entitled to salary and bonus provided for in 
the original contract of employment as modified March 5, 
1931, for the period from October 11, 1934, the date of ex¬ 
piration of the contract of employment, to February 25, 
1935, when plaintiff made formal demand on defendants for 
possession of its business. 

For grounds of said exception, plaintiff says: 

(a) Said finding of the Auditor fails to give due effect to 
the contract of employment of defendants to manage plain¬ 
tiff’s store, entered into by plaintiff’s Board of Directors 
by resolution July 29, 1929, following the basic agreement 
of June 28, 1929, in that said contract of employment stated 
its term to be five years from the opening of plaintiff’s said 
store (October 11, 1929); and in that said contract recited 
explicitly and definitely the period of its existence, and 
the time of its termination, and contained no provision for 
extension or continuation of employment, or for reemploy¬ 
ment, of defendants. 

(b) Said finding of the Auditor fails to give due effect 
to the supplemental contract of March 5, 1931, by which 
defendants contracted to purchase, at the termination of 
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their employment contract, the stock in the plaintiff cor¬ 
poration lield by D. T. Langrock, in that the provisions of 
said supplemental agreement prevent any implied continu¬ 
ance of said contract of employment beyond its fixed term, 
as well as prevent an implication of an understanding or 
intention for re-employment or further employment of de¬ 
fendants. 

257 (c) Said finding of the Auditor fails to give due 

effect to the fact that defendants made no claim of 
a continuation of their contract of employment. 

(d) Said finding of the Auditor fails to give due effect 
to the facts that D. T. Langrock, majority stockholder of 
plaintiff, endeavored in 1934 to have a meeting of the stock¬ 
holders called to consider the settlement to be had at the 
expiration of defendants ’ contract of employment on Octo¬ 
ber 11, 1934; that defendants, then President and Secre¬ 
tary of plaintiff, refused to call such meeting; that Lang¬ 
rock in January, 1935, attempted to have defendants call 
such meeting, and defendants refused to do so; that defen¬ 
dants refused to attend the meeting thereafter called, under 
the authority of the statute, by Langrock as such stock¬ 
holder, and protested and challenged the action taken at 
such meeting. 

(e) Said finding of the Auditor fails to give due effect 
to the facts that negotiations were in progress, before and 
after the termination of said employment contract, looking 
toward the performance, as of October 11, 1934, of the pro¬ 
visions of said supplemental agreement for defendants’ 
purchase of Langrock’s stock; that defendants failed and 
refused to carry out their obligations under said supple¬ 
mental contract, and that the defendant Lewis Saltz re¬ 
fused to consider any arrangement under which he and 
Langrock would both be interested in plaintiff corporation, 
and that said refusal prevented any continuation, or impli¬ 
cation of continuation, of a contract of employment of de¬ 
fendants by plaintiff under the existing condition of stock 
ownership. 

III. (A) Plaintiff excepts to the finding of the Auditor 
that defendants are entitled to salaries and bonus provided 
for in the original contract of employment, for the period 
February 25, 1935, to September 26, 1935, when the second 
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demand was made by plaintiff for possession of its 

258 business. 

For grounds of said exception, plaintiff repeats tbe 
several grounds urged in support of its Exceptions No. II., 
and further says: 

(a) ! Said finding of tbe Auditor fails to give due effect to 
tbe facts that by tbe corporate action of plaintiff at meet¬ 
ings of its stockholders and its directors held February 9, 
1935, a new Board of Directors and new officers of plaintiff 
were elected; that D. T. Langrock was elected President, 
and authorization was given him as such President, among 
other i things, to take immediate possession and control of 
plaintiff's business and property, and to select and hire a 
manager for plaintiff’s store, to dispense with the services 
of any and all employees, and to hire any persons, as in his 
opinion was for plaintiff’s best interests; and that said cor¬ 
porate action of plaintiff was not thereafter revoked or re¬ 
scinded, but remained in full force and effect. 

(b) Said finding of the Auditor fails to give due effect 
to the facts that a demand was made February 25, 1935, by 
plaintiff through its President and its attorney that defen¬ 
dants deliver to plaintiff possession of its store and busi¬ 
ness;; that defendants refused to give such possession and 
defied plaintiff; that no negotiations were thereafter had be¬ 
tween plaintiff and defendants for a continuation of defen¬ 
dants’ employment, but that the negotiations entered into 
were between Langrock and defendants, in regard to defen¬ 
dants’ performance of their contract obligations to pur¬ 
chase the stock owned by Langrock; that defendants’ con¬ 
tinuance in plaintiff’s store after February 25, 1935, was 
under the agreement of counsel for said Langrock and for 
said defendants, made as a settlement proposition, only, 
that until such negotiations were worked out neither side 

would attempt to change the then status of the busi- 

259 ness; that defendants failed and refused to carry out 

their said contract obligations, and thereafter filed in 

this Court, June 19, 1935, their bill of complaint in which 
they asserted that the contract under which they were em¬ 
ployed by plaintiff expired in October, 1934, that they had 
no written or definite agreement for future employment by 
plaintiff, and that they were no longer willing to continue 
the operation of plaintiff’s business, and prayed appoint- 
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ment of a receiver for plaintiff and the disposition of its 
business and assets, upon their assertion, thereafter estab¬ 
lished to be contrary to the fact, that they owned fifty per 
cent, of plaintiff’s corporate stock; that from and after the 
filing of said receivership bill, defendants, contrary to and 
in defiance of the direction of plaintiff, deposited receipts 
from plaintiff’s business in a special bank account and dis¬ 
bursed said funds at their own will, and drew from said 
account the sums taken bv them for salarv and bonus; that 
on the day of the decision of this court dismissing said re¬ 
ceivership bill, defendants took from plaintiff's funds in 
said account $5,000.00 on account of the alleged bonus which 
was, by their own averment in said bill, a matter of dispute, 
and three days later, after their perfection of their appeal 
from said decision, took from said funds the further sum of 
$1,560.61, on account of said contested bonus; that from 
and after February 25, 1935, defendants failed to conduct 
plaintiff’s business in accordance with plaintiff’s authoriza¬ 
tions and directions, and refused to carry out the contrac¬ 
tual obligations entered into by plaintiff with others in the 
conduct of its said business. 

(c) The Auditor erred in finding that defendants are 
entitled to salary and bonus as provided in the original 
contract for the period February 25,1935, to September 26, 
1935, in that the services attempted to be rendered by them 

to plaintiff were rendered against the will of plaintiff 
260 and without its assent, and against its express com¬ 
mands. 

(d) The Auditor erred in failing to hold that from and 
after February 25, 1935, when plaintiff by its duly author¬ 
ized officer made demand for delivery of its property, defen¬ 
dants were trespassers and wrongdoers; and erred in fail¬ 
ing to hold that the services for which said report makes 
allowance to defendant were not rendered on plaintiff’s be¬ 
half, but in hostility to its interest. 

III. (B.) Plaintiff excepts to the finding of the Auditor 
that defendants are entitled to salaries for the period from 
September 26, 1935, to February 27, 1936, which they ac¬ 
tually drew subsequent to September 26, 1935. 

For grounds of said exception, plaintiff repeats the sev¬ 
eral grounds urged in support of its exceptions Nos. II. and 
III. (A), and further says: 
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(a) Said finding of the Auditor fails to give due effect 
to the fact that by corporate action of plaintiff, at meetings 
of its'stockholders and directors held August 31, 1935, and 
September 23,1935, the directors and officers elected Febru¬ 
ary 9, 1935, were unanimously re-elected, and instructions 
were again given to said D. T. Langrock, President, to take 
charge of plaintiff’s property. 

(b) Said finding of the Auditor fails to give due effect to 
the fact that on September 26, 1935, demand was made by 
plaintiff through its President and its attorney that defen¬ 
dants deliver possession of plaintiff’s store and business; 
that defendants refused to give such possession, and or¬ 
dered plaintiff’s said President and attorney out of the 
store with the words: “Now you have got your answer, so 
get out and stay out”; that February 1, 1936, defendants 
without warrant took from plaintiff’s funds in said special 

account the sum of $2,842.94, and at 9:15 A. M. Feb- 
261 ruary 3, 1936, the day the hearing in this cause be¬ 
gan, defendants took from plaintiff’s funds in said 
special account the further sum of $4,400.00, as a bonus 
claimed by them for the eleven-months’ period ending Jan¬ 
uary 31, 1936; that thereafter this Court by its order of 
April 28,1936, required that defendants return said amount 
of $7,242.94, and that it be held by Charles B. Mclnnis and 
Walter N. Tobriner, as receivers of said fund, pending 
determination of this cause. 

IV. Plaintiff excepts to the statement by the Auditor, in 
his said report and in Schedules A and B attached thereto, 
of the “Account of Saltz Brothers, Incorporated, Witih 
Lewis Saltz, As Stated By The Auditor”, and the “Account 
of Saltz Brothers, Incorporated, With S. Thomas Saltz, As 
Stated By The Auditor”, in that the order of this Court en¬ 
tered herein February 27, 1936, directed the Auditor 

“to examine into and determine the accounts of the de¬ 
fendants Lewis Saltz and S. Thomas Saltz, and each of 
them, with the plaintiff”. 

V. (a) Plaintiff excepts to the finding of the Auditor that 
the sum of $1,978.57, or any other sum, is due from plaintiff 
to the defendant Lewis Saltz; 

(b) Plaintiff excepts to the finding of the Auditor that 
the sum of $1,978.57, or any other sum, is due from plaintiff 
to the defendant S. Thomas Saltz. 
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For grounds of said exception, plaintiff says: 

Said findings are contrary to the facts appearing of rec¬ 
ord, and to the evidence adduced before the Auditor, and 
fail to give due effect to the decision, the Findings of Fact 
and the Conclusions of Law of this Court, and to the deci¬ 
sion of the United States Court of Appeals for the District 
of Columbia, affirming the decision of this Court 
262 herein. 

VI. Plaintiff excepts to the failure of the Auditor 
to find that there is a balance due from said Lewis Saltz 
and S. Thomas Saltz, and each of them, to plaintiff, in the 
sum of $3,942.86, taken by them as salary for the period 
October 11 ? 1934, to February 25, 1935, when formal demand 
was made by plaintiff for possession of its property, subject 
to allowance of compensation on tile basis of a quantum 
meruit; and in the further sum of $10,400.00 taken by them 
as salary for the period February 25,1935, to February 27, 
1936, when defendants turned over to plaintiff the posses¬ 
sion of its property; and in the further sum of $504.80 over¬ 
payment taken by them on account of bonus for the fiscal 
year ending January 31, 1934; and in the further sum of 
$3,846.17 overpayment taken by them from plaintiff’s funds 
deposited by them in said special account as bonus for the 
thirteen-months’ period ending February 28, 1935; and in 
the further sum of $7,242.94, taken by them from plaintiff’s 
funds deposited by them in said special account, as bonus 
for the eleven-months’ period ending January 31, 1936; or 
a total amount due from defendants to plaintiff of $25,- 
936.77, as shown in plaintiff’s statement of account filed 
herein. 

For grounds of said exception, plaintiff says: 

The Auditor in his said report fails to give due effect 
to the facts appearing of record herein, and to the evidence 
adduced before him, and further fails to give due effect to 
the decision, the Findings of Fact and the Conclusions of 
Law of this Court, and to the decision of the United States 
Court of Appeals for the District of Columbia affirming the 
decision of this Court herein. 

.VII. Plaintiff further excepts to said Report of the Audi¬ 
tor, upon the following grounds: 

(a) The Auditor in his said report fails to give 
262 due effect to the Court’s Finding of Fact No. 22, as 
follows: 
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“The Board of Directors required that all receipts 
from the business of plaintiff should be deposited in 
a designated bank in a regular account to be disbursed only 
on check of the corporation countersigned by its Treasurer 
or Assistant Treasurer; provision was made for a special 
account for payment of salaries and current expenses, to 
be disbursed on check drawn by either Lewis Saltz or S. 
Thomas Saltz, without countersignature, deposits in said 
special account to be only by countersigned check on the 
regular account. 

“Since June 20, 1935, Lewis Saltz and S. Thomas Saltz 
have deposited funds of the corporation and receipts from 
its business in said special account, subject to their check 
without countersignature and have not deposited any of 
the corporation’s funds in its regular account.” 

(b) The Auditor in his said report fails to give due ef¬ 
fect to the Court’s Finding of Fact No. 23, holding, among 
other things, that: 

“After the expiration of defendants’ five-year contract of 
employment by the plaintiff, * * defendants continued to 
operate plaintiff’s business, to collect from its funds com¬ 
pensation for their services as employees, and to hold them¬ 
selves out to the public as operating the corporation’s busi¬ 
ness, and claimed to be entitled to a bonus for the amount 
of business done in plaintiff’s said store for the year ending 
February 2S, 1935, a period * * extending over four months 
beyond the expiration of the five-year contract of employ¬ 
ment.” 

(c) The Auditor in his said report fails to give due ef¬ 
fect to the Court’s Finding of Fact No. 16, as follows: 

“Following said meeting of February 9, 1935, D. 
264 T. Langrock as President, with Charles B. Mclnnis, 
i his attorney, went to the store of Saltz Brothers, In¬ 
corporated ; they there met Lewis Saltz, told him of Lang¬ 
rock’s authorization by the corporation to take charge of 
its property and assets, and requested and demanded pos¬ 
session thereof. Lewis Saltz refused to permit Langrock 
to take charge.” 

and to the Court’s Finding of Fact No. 21, as follows: 
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“ Following said meeting of September 23, 1935, Lang- 
rock as President again went to plaintiff’s store with his 
attorney Charles B. Mclnnis, there saw both Lewis Saltz 
and S. Thomas Saltz, and demanded possession of the cor¬ 
poration’s store, business and property; Lewis Saltz and 
S. Thomas Saltz said they would defy Langrock in any¬ 
thing he could do; they refused to talk to him or his attor¬ 
ney, and ordered both out of the store.” 

and to the Court’s Conclusion of Law No. 6, as follows: 

“The stockholders’ meetings of February 9, 1935, and 
August 31, 1935, and the directors’ meetings of February 
9, 1935, August 31, 1935, and September 23, 1935, were 
legally called and held; the action taken at said meetings, 
and each thereof is the action of the corporation, duly and 
legally taken; and the directors elected at said stockhold- 
holders’ meetings, and the officers elected at said directors’ 
meetings, are the duly elected directors and officers 
of plaintiff corporation. D. T. Langrock, President 
of the plaintiff corporation, had the right to verify the 
bill tiled herein and to institute this proceeding in its name. 
Plaintiff is entitled, through its said duly elected officers, 
to put into effect the instructions of its said stockholders 
and directors, and to have undisturbed possession of its 
corporate property and business, free from interfer- 
265 ence from defendants, or either of them.” 

The Auditor’s finding of implied extension of the contract 
of employment, and his recommendation for payments of 
salary and bonus to defendants, cover the period during 
which defendants held plaintiff’s property, as found by the 
Court contrary to the rightful demand of plaintiff. 

(d) The Auditor in his said report fails to give due ef¬ 
fect to the Court’s Conclusion of Law No. 7, as follows: 

“Plaintiff has established in this action its right to a per¬ 
manent injunction restraining and enjoining defendants 
Lewis Saltz and S. Thomas Saltz, and each of them, from 
further conducting or attempting to conduct the business 
of plaintiff, from interfering with said business of plain¬ 
tiff, from taking into their possession or the possession of 
either of them, or removing from said store or from the 
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possession of plaintiff, any of the moneys, merchandise, 
books, records, or other property of plaintiff, and from 
withdrawing or attempting to withdraw from any of the 
bank accounts of plaintiff any of the moneys on deposit 
therein. Plaintiff is further entitled to an accounting from 
said defendants, and each of them, for all funds of plain¬ 
tiff by defendants, and each of them, expended for the per¬ 
sonal use of them or either of them, or otherwise misap¬ 
plied to the detriment of plaintiff, and to a money decree 
against defendants, and each of them, for the amounts 
shown by such accounting to be due by said defendants, 
and each of them, to plaintiff.” 

VIII. Plaintiff further excepts to said report of the Au¬ 
ditor, upon the following grounds: 

The Auditor in his said report fails to give due effect to 
the decision of the United States Court of Appeals 

266 for the District of Columbia, affirming the decision 
of this Court, and to the language of said United 

States Court of Appeals in its opinion, as follows: 

* ‘1934 Langrock, the majority stockholder of the cor¬ 
poration, endeavored to have a meeting of the stockholders 
called to consider the settlement to be had at the expiration 
of the defendants’ contract of employment on October 11, 
1934. The defendants, who were then President and Sec¬ 
retary of the corporation, refused to call such a meeting. 
No renewal of their employment w^as had, but they con¬ 
tinued to hold the corporate property, conduct the local 
store, and to compensate themselves at the rate theretofore 
allowed.” 

OLCOTT, PAUL AND HAVENS 
Bv CHARLES B. McINNIS 
JOHN E. LASKEY 
Attorneys for Plaintiff. 

267 Order Overruling Exceptions and Confirming 

Auditor’s Report 

i Filed February 14 1940 

• # * 

Upon consideration of the Report of the Auditor, filed 
herein the 25th day of June, 1933, the Exceptions of plain- 
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tiff and defendants thereto, and the arguments of counsel 
for the respective parties, it is by the Court this 14th day 
of February, 1940, Ordered: 

1. That plaintiff’s Exceptions filed herein on July 5,1938, 
be and the same hereby are overruled. 

2. That defendants’ Exceptions to the Auditor’s Report 
filed herein on the 5th day of July, 1938, be and the same 
hereby are overruled. 

3. That the Auditor’s Report be and the same hereby is 
confirmed. 

4. That one-half of the Auditor’s fee of Five Hundred 
Dollars ($500.00), heretofore paid by the receivers out of 
the fund in their possession be charged against the plain¬ 
tiff and the other half be charged against the defendants. 

5. That Charles B. Mclnnis and Walter N. Tobriner, re¬ 
ceivers appointed by order entered herein April 28, 1936, 
out of the funds still remaining in their hands, pay to plain¬ 
tiff or its attorneys of record the sum of Three Thousand, 
Thirty-Three Dollars and Thirty Cents ($3,033.30) and pay 
to defendants or their attorneys of record the sum of Three 
Thousand, Seven Hundred Four Dollars and Sixty-Four 
Cents ($3,704.64), and that upon filing in this Court receipts 
for said payments as herein directed, the said Mclnnis and 

Tobriner shall stand fully released and discharged 
268 from all liability and obligation as receivers herein. 

F. DICKINSON LETTS 
Justice 

O K as to form 

JOHN E. LASKEY 
Of Counsel for Plaintiff 

O K as to form 

TOBRINER, GRAHAM, BREZ & TOBRINER 
By SELIG C BREZ 

Attorneys for Defendants 
Memorandum 


FEBRUARY 23 1940 

Motion to amend findings and judgment—filed. 
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Order Overriding Motion to Amend Findings and 

Judgment 

Filed March 19 1940 




# 




Upon consideration of plaintiff’s Motion to Amend Find¬ 
ings and Judgment, said motion having been filed herein 
the 23d dav of Februarv, 1940, the Points and Authorities 
in support thereof, and in opposition thereto, and the oral 
argument of counsel for the respective parties, it is by the 
Court this 19th day of March, 1940, 

Ordered that said Motion to Amend Findings and 
269 Judgment be, and the same hereby is, overruled. 


OK as to form 

JOHN E. LASKEY 
Atty for plaintiff 


F. DICKINSON LETTS 

Justice 


Notice of Appeal 
Filed April 10 1940 

• * * 

Notice is herebv given this 10th dav of April, 1940, that 
plaintiff, SALTZ BROTHERS, INCORPORATED, hereby 
appeals to the United States Court of Appeals for the Dis¬ 
trict of Columbia from the judgment of this Court entered 
on the 14th day of February, 1940 (motion to amend find¬ 
ings and judgment overruled March 19, 1940) in favor of 
LEWIS SALTZ and S. THOMAS SALTZ against said 
SALTZ BROTHERS, INCORPORATED 

JOHN E. LASKEY 

i Attorney for plaintiff-appellant 


Memorandum 

APRIL 11 1940 

Bond on Appeal for $250.00—filed. 
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270 Statement of Evidence Before Auditor. 

Filed June 17 1940 

# * * 

BE IT REMEMBERED That at the hearing of the 
above entitled cause before Honorable A. Leftwich Sinclair, 
Auditor of the District Court of the United States for the 
District of Columbia, under the order of reference con¬ 
tained in the decree entered herein February 27, 1936, 
which hearing began on Wednesday, April 28, 1937, and 
thereafter was further proceeded with on Friday, June 4, 
1937, Monday, June 21, 1937, Friday, June 25, 1937 Tues¬ 
day August 10, 1937, Wednesday, October 13, 1937, and 
Thursday, October 14, 1937, the following proceedings were 
had and evidence offered and given. 

Thereupon, further to maintain the issues on its part 
joined, plaintiff offered the following testimony: 

Plaintiff presented to the Auditor its account of moneys 
received by the defendants from the plaintiff, of which 
plaintiff sought accounting. Said account is as follows: 

“LEWIS SALTZ and S. THOMAS SALTZ, 

To SALTZ BROTHERS, INCORPORATED, DR. 

To amounts due Saltz Brothers, Incorporated, plaintiff 
herein: 

271 (The remainder of said Account appears in Para¬ 
graph 7 of the Report of the Auditor herein). 

Plaintiff called attention of the Auditor to pleadings in 
the case appearing in the printed record in the case on its 
appeal to the United States Court of Appeals for the Dis¬ 
trict of Columbia, being Case No. 6752 in said Court of 
Appeals, April Term 1936, which pleadings it was not neces¬ 
sary to introduce into evidence: 

The bill of complaint; 

The defendants ’ answer thereto; 

Exhibit A to said answer, being copy of the receiver¬ 
ship bill filed by Lewis Saltz and S. Thomas Saltz, June 19, 
1935, with Exhibit No. 1 to said receivership bill, being 
copy of the basic agreement of June 28, 1929; 

The Findings of Fact and Conclusions of Law; 
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The injunction of February 27, 1936; and read into the 
record the following: 

Paragraph 5 (c) 1 of said basic agreement of June 28, 
1929; 

Paragraph 5 of the bill of complaint, and 

Paragraph 5 of the answer of the defendants thereto; 

Finding of Fact No. 16; 

272 1 Extract from Statement of Evidence in said rec¬ 

ord on appeal, of testimony of David T. Langrock. 

273 Finding of Fact No. 21; 

Extract from said Statement of Evidence in said 
record on appeal, of testimony of said David T. Langrock. 

Memorandum that final hearing in this cause began 
February 3, 1936, was resumed February 4, and passed for 
settlement to February 12, 1936 

Plaintiff further read into the record, from plaintiff’s 
Petition for Return of Funds, filed in the case March 12, 
1936, Paragraphs 4, 5 and 6, and from defendants’ answer 
thereto a part of its Paragraph 4 admitting receipt 

274 of funds, its Paragraph 5 and part of Paragraph 6; 
and called the Auditor’s attention to the Court’s or¬ 
der to turn over said funds, dated April 28, 1936; also to 
Finding of Fact No. 13. 

Plaintiff offered in evidence the docket entries in Equity 
causfe No. 58906, the receivership bill filed by Lewis Saltz 
and S. Thomas Saltz, June 19, 1935, showing that August 
12, 1935, Mr. Justice Letts granted the motion to dismiss 
said bill; August 14, 1935, decree dismissing said bill was 
entered, and appeal noted by Lewis Saltz and S. Thomas 
Saltz, plaintiffs in said suit; August 16, 1935, appeal bond 
was given. 

Thereupon plaintiff offered as a witness Lewis Saltz, one 
of the defendants, who testified in substance as follows: 

Witness was formerly President of Saltz Brothers, In¬ 
corporated, and was employed by that corporation as one 
of the managers of the store. He continued as manager 
of the store until the order of the Court of February 27, 
1936, turning the store over to the plaintiff corporation. 
Mr. Gingrich was the bookkeeper, up to about the early 
part of 1934, and there were other bookkeepers. 

Witness partially identified books exhibited to him as, 
respectively, the journal, the general ledger and the mer- 
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chandise synopsis in use in the store during the time he was 
in charge, and said books were marked respectively Plain- 
tifF’s Exhibit Nos. 1, 6 and 7 for identification. 

Witness identified his signature to a letter written by 
him on stationery of Saltz Brothers, Incorporated, 1341 F 
Street, N. W., dated July 11, 1934; said letter was marked 
Plaintiff’s Exhibit No. S for identification. 

Witness further identified forty checks, each in 

275 the amount of $19.00, the first dated December 31, 
1934, running down to May 31, 1935, all drawn and 

signed by him except five which were signed by S. Thomas 
Saltz, his brother, who was co-manager with witness; said 
checks were marked Plaintiff’s Exhibit No. 9 for identifica¬ 
tion. 

During the time witness was manager of the store, 
French, Shriner & Urner leased a space for the sale of 
shoes; there was a lease, witness signed it, he does not know 
what happened to the original lease, could not identify the 
paper shown him as a copy of the lease. 

Witness had an open account with Saltz Brother Incor¬ 
porated, and received from time to time bills showing there 
was $99.26 due from him to the corporation for various 
articles; he identifies a paper exhibited to him as a cor¬ 
rect copy of said bill; said bill was marked Plaintiff’s Ex¬ 
hibit No. 10 for identification. 

Counsel for defendants admitted of record that the de¬ 
fendants Lewis Saltz and S. Thomas Saltz paid themselves 
their salaries down to and including Saturday, February 
22, 1936; that the business was turned over February 27, 
1936, and they did not pay themselves any money for that 
week. 

Thereupon plaintiff offered as a witness Ross N. Lehman 
who testified in substance as follows: 

Witness is on the staff of Councilor & Buchanan, certified 
public accountants, in business in the District of Columbia; 
has been on their staff about four and a half years. In 1935 
he did work for them at the store of Saltz Brothers, Incor¬ 
porated, 1341 F Street, Northwest; he audited the books and 
prepared monthly statements and annual statement. 

276 Witness identified Plaintiff’s Exhibits Nos. 1, 6 
and 7 for identification as, respectively, the general 

journal, general ledger and merchandise synopsis of Saltz 
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Brothers, Incorporated; he is familiar with the books of 
the corporation, has made entries in said books, and identi¬ 
fied certain entries made by him therein. 

Witness made the ent?y on page S2 of the journal, on 
which page the figures “ 7 242.94” appear; he scratched 
out the word “Bonus” and wrote in the words “Accounts 
Receivable” at the top of the column. 

Witness set up the ledger page headed “Rent Income 
Shoe Department”; the entries in said account were com¬ 
missions allowed on sales of shoes by the manufacturer, 
the shoe department in the store; he thinks they were 
French Shriner & Urner shoes; it was commission by way 
of rent, it was set up as rent income. 

Thereupon defendants conceded that said books were 
the books of Saltz Brothers, Incorporated, conceded the 
accuracy of the entries therein up to the time defendants 
left plaintiff’s store, and that said books show the French 
Shriner & Urner account was carried as a rent account. 

Witness further testified as follows: 

He thinks he made the work papers for the audit report 
for the period March 1, 1935, to January 31, 1936 (Plain¬ 
tiff’s Exhibit B for identification); he passed the final 
papers. The total sales for the period March 1 to December 
31, 1935, and for the month of January, 1936, are broken 
down by departments. They had furnishings, hats, cloth¬ 
ing and shoe departments. Witness did not include in that 
statement the shoe department which was a leased depart¬ 
ment, because he classed it as rental income. The total of 
sales Saltz Brothers, Incorporated, included the sales 
277 of the furnishings department, the hat department 
and the clothing department. The only income he 
showed on said statement from the shoe department is the 
rental. 

The same applies to audits covering the year ending 
February 29, 1936, Plaintiff’s Exhibit A for identification, 
and for the period March 1, 1935, to February 26, 1936, 
Plaintiff’s Exhibit C for identification. The monthly re¬ 
ports were made up by somebody in witness’s office; some 
of them he made himself. In none of them, to his knowl¬ 
edge,: were there included in sales of Saltz Brothers, In¬ 
corporated, the sales in the shoe department. Witness 
knows he did not include them, thinks the reports were all 
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consistently the same, and in none of them did he include 
sales in the shoe department. 

On cross-examination witness testified in substance: 

His firm was first employed by Saltz Brothers, Incor¬ 
porated, about March 1935, and audited the books until 
the early part of 1936. In March or April, 1936, witness 
made the entry on page S2 of the journal read from “Bonus 
Due” to “Accounts Receivable. Lewis Saltz and S. 
Thomas Saltz were not in control of the business then. 
The words “Accounts Receivable” were inserted after a 
conference between Mr. Buchanan, one of the partners in 
the firm, and either Mr. Emory or Mr. Langrock, and due 
to the fact that there was litigation at that time it was 
changed over to an account receivable until it was settled; 
they went over the contract at that time, and felt it was 
best to set it up like that until an amicable agreement had 
been arrived at. It was the contention of Mr. Langrock 
and Mr. Emory that the volume of shoe sales should not 
be included, and that the bonus was not allowable for that 
period. Because of the litigation, witness felt it was better 
to leave it that way until it was settled, because the 
278 computation of the bonus was based the same as 
the bonus for prior years, and that included shoe 
sales. Neither Lewis Saltz nor S. Thomas Saltz nor any¬ 
one representing them was present when the words “Bonus 
Due” were stricken out and “Accounts Receivable” in¬ 
serted. The item on page 51, “Bonus expense, bonus pay¬ 
able”, amounting to $6,279.87, was not changed; that applied 
to a prior year, and witness set it there based on a computa¬ 
tion made by Mr. Berg, an accountant for Saltz Brothers, 
who had made previous computations which included shoe 
sales. No question was raised by Mr. Langrock and Mr. 
Emerv as to the showing of this entrv of the 1935 bonus. 

Sales of shoes were not entered in the gross sales of the 
business, and were not carried as a rent account due from 
French Shriner & Urner, but the rental income account 
shows only the amount of percentage on net sales of shoes 
made. Item specified as rent would vary from month to 
month in accordance with the volume of sales in the shoe 
department. 

Witness’s firm made monthly audit reports; they were 
gotten out usually within fifteen to twenty days after the 
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close of the month. Witness thinks they sent one copy to 
Mr. Melnnis, one of counsel for Saltz Brothers, Incor¬ 
porated, and thinks Mr. Melnnis transmitted it to Mr. 
Langrock. That was the practice during the entire time 
that witness’s firm audited the accounts; that was the un- 
derstanding witness had, that they were to get a copy. 

Thereupon plaintiff offered as a witness Charles B. 
Melnnis who testified in substance: 

He is an attorney at law practicing in this City and other 
cities; he is of counsel for Saltz Brothers, Incorporated, 
plaintiff, and was such counsel in February, 1935, and also 
in September, 1935. 

279 He recalls going to the store 1341 F Street, X. W., 
on the 25th of February, 1935. 

Thereupon the following occurred: 

“A. I went with Mr. David T. Langrock. It was about 
5:30 in the afternoon of February 25, 1935. Mr. Langrock 
had come to Washington bringing with him certified copies 
of the minutes of the stockholders’ meeting held at New 
Haven on February 9, 1935, and also certified copies of the 
minutes of a directors’ meeting held on the same day fol¬ 
lowing the stockholders’ meeting. We went to the store 
about 5:30 in the afternoon and found Mr. Lewis Saltz in 
charge. Mr. Langrock exhibited to Mr. Saltz the certified 
copies of the minutes of the two meetings, pointing out 
particularly a minute of the meeting of the board of di¬ 
rectors, whereby Mr. Langrock was authorized to come to 
Washington and take charge of the store, employ such 
persons as he deemed necessary, with power to discharge 
others. Mr. Langrock pointed out this to Mr. Lewis Saltz, 
told him at the time that he had come to Washington to 
take charge of the store, that from that time on he was in 
charge of the store here, and that he, Mr. Lewis Saltz, 
would be continued in the employ of the store but no longer 
as manager, and that his employment would be dependent 
upon behavior; that if he were willing to cooperate with 
the new management he would continue both Mr. Lewis 
Saltz and his brother, Mr. Thomas Saltz, in the employ of 
the store. * * 

Mr. Lewis Saltz then said, in effect, that he did not recog¬ 
nize the meeting of the stockholders nor the directors’ 
meeting; that he refused to recognize Mr. Langrock as 
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manager of the store, and that he considered himself and 
his brother still managers. 

280 Q. Was anything said about Mr. Langrock’s being 
president of the company? A. Oh, yes. He said 

that he refused to recognize Mr. Langrock as president, in 
effect, * *. He said very plainly that he refused to recog¬ 
nize Mr. Langrock as president and refused to recognize 
him as manager of the store, refused to take orders from 

him or abide bv anv of his directions. 

•> % 

Q. What, if anything, was there about his conduct that 
you noticed at that time? What was his attitude toward 
you and Mr. Langrock as evidenced by his actions? * * 

The Witness. His attitude was distinctly belligerent 
throughout the interview. He warned Mr. Langrock not 
to try to exercise any authority over any of the employees 
of the store, and said that he would get into trouble if he 
did. * * 

Q. How long did you stay there? A. We remained until 
the store closed, a few minutes after 6 o’clock, after the 
last customer had left, and Mr. Saltz, Mr. Langrock and I 
walked out together. Mr. Saltz locked the door, and at that 
time Mr. Langrock noticed that there was a new lock on 
the door. He called attention to it and asked for a key. 
Mr. Saltz refused to give him a key, and said that he had 
been advised to put a new lock on, and he would not give 
him a key. Mr. Langrock then asked about the burglar 
alarm system and asked that he be authorized to sign, that 
his signature be certified to the headquarters office of the 
system in order that he might sign cards for entry in the 
store. Mr. Saltz refused to agree to that also. We stood 
around on the sidewalk in front of the store arguing for a 
few minutes, and then broke up. I left and each one of us 
left and went his several way. 

281 Q. Did you go to that same store again with Mr. 
Langrock? A. I did. 

Q. When was that? A. That was on the—I will have to 
refresh my recollection as to the exact date. (After re¬ 
ferring to memorandum) September 26, 1935, at about 
9:45 in the morning. 

Q. Will you tell us, please, what happened on that occa¬ 
sion? A. On that occasion Mr. Langrock carried with 
him certified copies of the minutes of a stockholders’ meet- 
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ing held on August 31, 1935, and also certified copies of the 
minutes of a directors’ meeting held on the same date 
following the stockholders’ meeting. Those minutes con- 
tained, among other things, another resolution of the board 
of directors specifically directing Mr. Langrock to come 
to Washington to take charge of the store, with authority 
to employ a manager, to hire and discharge other employees 
in such a way as he deemed best for the interests of the 
store. 

Upon entering the store we were met by Mr. Lewis Saltz 
and Mr. Thomas Saltz. They apparently saw us coming 
and met us near the entrance of the store. There were 
some customers in the store at the time, so we withdrew 
to one side near the entrance. Mr. Langrock explained to 
Messrs. Lewis and Thomas Saltz that he carried with him 
certified copies of the minutes of the two meetings; that he 
had come to Washington to take charge of the store, and 
that they were then and there discharged. He pointed out 
and stated that they had refused to cooperate with him in 
the management, and so forth, and that he was then and 
there discharging them from all connection with the 
store. 

2S2 Mr. Lewis Saltz, as I recall, spoke for the two of 
them—* * he spoke in the presence of the other one. 
I believe Mr. Thomas Saltz made no statement. We had 
grouped very closely in a group there, and Mr. Lewis Saltz 
said, in effect, that they refused to recognize the two meet¬ 
ings 1 ; they refused to recognize Mr. Langrock as manager 
or in any other way in connection with the store, and he 
made a statement running some minute or two—two or 
three minutes in length—in which he called attention to 
the fact that they refused, that they would not recognize 
him now, they had not recognized him and would not rec¬ 
ognize him in the future, ending up, as I recall, by saying, 
4 Now you have got your answer. So get out and stay out.’ 

And upon his conclusion we withdrew and returned to 
my office, as I recall. 

Q. Following that, the bill of complaint in this case was 
filed? A. That is correct.” 

Upon cross-examination witness testified in substance: 
stance: 
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September 26 was the day witness called; the bill was 
filed the following day; it had been drafted before calling 
on Lewis Saltz and S. Thomas Saltz. 

Witness thinks the discussion was about Mr. Lewis Saltz 
recognizing Mr. Langrock as manager and recognizing him 
as President; Mr. Langrock had with him a resolution of 
the Board of Directors directing him to come to Washing¬ 
ton and take charge of the business; witness construed that 
as being manager. Witness had not known him to take 
charge as manager. Mr. Langrock felt he was to be given 
possession of the store; the discussion was about 
283 how he was to take charge of the store, to be given 
possession of the store as president of the corpora¬ 
tion, that was part of the dispute. Witness would not say 
the entire dispute was about the validity of the meetings; 
because so far as witness was concerned, the immediate 
thing they were interested in was having Mr. Langrock 
recognized under the authority of the resolution of the 
Board of Directors and to have Mr. Langrock take charge 
of the store. 

Witness does not know that Mr. Langrock came here to 
take charge of the store as manager of the business, does 
not think it was his intention permanently to settle in 
Washington and take charge of the store; witness’s rather 
strong inference was that Mr. Langrock intended, had the 
two Saltz brothers been willing to recognize the resolution 
of the Board of Directors, he might have reappointed them 
or authorized them to continue managing, but that was 
dependent upon their recognizing him, which they refused 
to do. On the first visit he certainly had no intention of 
throwing them out, provided they would cooperate; wit¬ 
ness knows Mr. Langrock was most anxious to work out 
an amicable settlement of the whole dispute. 

When the demand for possession of the business was 
made in September 1935, an appeal in the equity suit asking 
that a receiver be appointed for Saltz Brothers, Incor¬ 
porated, was pending in the Court of Appeals for the Dis¬ 
trict of Columbia; no decision had been rendered on the 
appeal at that time. 

The second case—this case, now before the Auditor—was 
decided by the Court February 27, 1936. On the very day 
the Court signed the decree the Saltz brothers turned over 
the key of the business to counsel for plaintiff, in open court. 
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Between the time of the demand of September 26, 

284 ' 1935, and February 27, 1936, witness received 

monthly audit reports from Councilor & Buchanan. 
Witness does not recall they were furnished anything from 
either 1 Lewis Saltz or Thomas Saltz, directly by them or 
directly by their counsel, relating to the operation of the 
business. 

• At the time the demand was made in February, 1935, 
witness filed with Riggs National Bank and National Met¬ 
ropolitan Bank certified copies of the minutes of the meet¬ 
ing of the Board of Directors of February 9, at which the 
new officers had been elected, and in which the bank was 
directed to honor checks signed by the new officers, and 

bv inference not honor checks of the old officers. The 
• • 

effect was to tie up the bank accounts of Saltz Brothers, 
Incorporated, so that the defendants could not disburse 
the funds in these accounts; what it did was to give the new 
officers the power to sign the checks. 

Following that demand in February 1935, on the follow¬ 
ing day an appointment was made so as to discuss and at¬ 
tempt to adjust amicably the differences that had arisen 
between Langrock and the Saltzes, and a meeting was 
actually held in the office of counsel for the defendants on 
the following day; on that day or the day following a ten¬ 
tative agreement of settlement had been worked out be¬ 
tween the parties. Witness would not say it was under¬ 
stood between the parties and their counsel that Lewis 
and Thomas Saltz were to continue the operation of the 
business as they had theretofore. To give an accurate 
picture of the situation as it was at that time, at the meet¬ 
ing in the office of defendants’ counsel, a tentative agree¬ 
ment was arrived at, and one that was—due to the con¬ 
fusion and cross discussion—a rather muddied agreement, 
at best; it was not exactly clear to witness’s mind, and he 
had some doubt at the time whether Mr. Langrock 

285 understood it; but it at least was a basic basis for 
an oral agreement; it was agreed that Mr. Walter 

Tobriner and witness would then get together and put that 
idea in writing; that in the meantime witness and Mr. 
Langrock would not do anything, nor would the other side 
do anything, that the status quo would be maintained. It 
is not a fact that it was understood that Lewis and Thomas 
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Saltz were to continue the operation of the business; the 
agreement was with Mr. Brez, of counsel for defendants; 
Mr. Brez promised that Lewis and Thomas Saltz would 
not change the status of the business in any way, and wit¬ 
ness and Mr. Langrock promised that they would not do 
anything to change the status of the business, until these 
settlement negotiations were worked out. Witness under¬ 
stood that Lewis Saltz and S. Thomas Saltz were to con¬ 
tinue in the operation of the business pending the settle¬ 
ment, but only as a settlement proposition. And witness’s 
agreement was with Mr. Brez. Witness does not think 
there was an agreement by Langrock or the Saltzes; the 
agreement was between witness and Mr. Brez, as counsel. 

Witness thinks he said to Mr. Brez, after prefacing his 
statement with the statement that witness was most anxious 
to prevent defendants doing anything that would harm the 
store during the period of negotiation—and he thinks Mr. 
Brez said he was anxious to do the same thing—the agree¬ 
ment between Mr. Brez and witness was that Mr. Brez’s 
side would do nothing to change the status of the store, 
and the agreement on "witness’s part was that his side would 
do nothing to change the status of the store; that they 
would leave it in its then status until after the settlement 
and the negotiations had been worked out. 

To witness’s mind, that protected Mr. Langrock and his 
side from any attempt to harm the store or withdraw 
286 the funds, or anything. He regarded that as com¬ 
pletely binding on both sides until the settlement ne¬ 
gotiations had been ended. 

At that hearing, the parties certainly parted amicably 
and parted with a basis of an agreement. Witness did not 
withdraw the resolutions. What was done was to authorize 
the banks to continue honoring checks drawn by the former 
officers or by Messrs. Lewis and Thomas Saltz, in the man¬ 
ner they had been signing them theretofore, until further 
notification. But it also left with the banks, and in full 
force, the resolutions certifying the new officers, and to the 
fact that they were authorized to draw checks. Witness 
was most careful not to withdraw the other. He certainly 
tried, as an attorney, not to do it; because neither Mr. 
Langrock nor witness was willing to admit that the meet¬ 
ing of February 9 was not a valid meeting. But they 
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arrived at that method of allowing the business to proceed 
in the usual way, and allowing defendants’ checks to be 
honored by the banks pending the settlement and the work¬ 
ing out of the negotiations, in exactly the same manner as 
they had been signed up to that time. 

Following the meeting at the office of defendants’ coun¬ 
sel, in February, 1935, witness and Mr. Walter Tobriner 
spent the better part of a week putting in writing the verbal 
agreement which had been entered into bet-ween the Saltz 
boys and Langrock. 

Witness does not think he had finished that explanation 
of the meeting, about the events that led up to the basic 
agreement of settlement. Witness thinks perhaps it would 
present a clearer picture of the problem. At the meeting 
at the office of counsel for defendants, there was a tentative 
agreement for Mr. Langrock to sell his stock. He had of¬ 
fered to sell it, payment to be made over a certain period, 
some two or three or four years, or something like 
287 that; witness has forgotten the exact number. 

There "was considerable discussion, back and forth. 
Defendants’ counsel countered with a suggestion that de¬ 
fendants might not be able to pay for it in four or five 
years, but they might even need ten years. As witness 
recalls, Mr. Langrock neither said yes nor no; but there 
was some other discussion, and his attention was probably 
diverted. Witness made a mental note at the time that 
there was not any very close agreement about that. As 
they were about to break up, everybody was friendly; and 
witness tried to call attention again to this time element, 
to make sure they were agreed on that. But everybody 
then was on the point of leaving, and nobody seemed to 
pay much attention to it. 

Then Mr. Walter Tobriner and witness began the job of 
drafting this agreement on paper; and it was a tremendous 
job. They came to the time element, and drafted the time 
element with a ten-year period for the payment of the 
stock Then the agreement was presented to Mr. Lang¬ 
rock, and he said: “No, I did not agree to ten years, and 
I will not agree to that ten years”. 

Witness thinks it was doubtful that Mr. Langrock had 
agreed to ten years; witness thought Mr. Langrock had 
not said no, nor had he said yes. 
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Mr. Langrock refused to sign the agreement as it was 
drawn by witness and Mr. Walter Tobriner. 

On re-direct examination witness testified in sub¬ 
stance : 

The subject of these negotiations was with respect to the 
sale to Lewis and Thomas Saltz of the stock in Saltz 
Brothers, Incorporated, which was owned by Mr. David 
T. Langrock; there was nothing in the negotiations about 
continuing Lewis and Thomas Saltz in the manage- 

288 ment of the store, other than that understanding be¬ 
tween Mr. Brez and witness, alluded to before, that 

the status quo should remain while the negotiations were 
pending. The agreement itself, which they were endeavor¬ 
ing to negotiate, had to do with the purchase by Lewis and 
Thomas Saltz of the stock in Saltz Brothers, Incorporated, 
owned by David T. Langrock, and the negotiations 

289 had nothing to do with the continuing of Lewis and 
Thomas Saltz as managers of the store or as em¬ 
ployees or officers of Saltz Brothers, Incorporated; wit¬ 
ness does not think there was anything in the agreement 
about that. 

Upon re-cross-examination, witness testified: 

Under the proposed contract between the Saltzes and 
Langrock, the Saltzes were to continue to operate the busi¬ 
ness during the ten-year period in which they were paying 
Langrock for the stock. 

These negotiations, after this contract was drawn and 
while they were still trying to iron out the difficulties be¬ 
tween the parties, actually extended over a period of weeks; 
witness does not know that he would say “over months”, 
possibly six weeks. No other attempt was made by witness 
or Mr. Langrock for the turning over of this business, until 
September 27, 1935; they regarded it as operating under 
the agreement between witness and counsel for defendants. 

Upon further re-direct examination, witness testi¬ 
fied: 

There was a bill filed by Lewis and Thomas Saltz, in 
June 1935, in which they asked that a receiver be appointed 
for the business. 
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Thereupon plaintiff called as a witness Joseph E. Mc- 
Geary, who testified in substance as follows: 

He is shoe salesman for French Shriner & Urner, at 1341 
F Street, Northwest, the store of Saltz Brothers, Incor¬ 
porated, and has been such shoe salesman there from Feb¬ 
ruary 1933 on. Witness manages the department and sells 
the £hoes, and is paid by French, Shriner & Urner; he is 
1 accountable for the shoes that come into the store. 
290 1 Testifying concerning the conduct of the shoe de¬ 
partment in said store prior to February 27, 1936, 
'witness said: 

Witness managed the department for French Shriner & 
Urner. He is the sole employee of French Shriner & Urner 
in that department. French Shriner & Urner leased the 
department from Saltz Brothers and put witness in there 
as manager, to sell the shoes and take care of the depart¬ 
ment. When a sale is made it is made out on the sales book, 
and the money is sent upstairs to the office. When a charge 
sale is made, that also is sent to the office, 0. K.’d by the 
office, and returned to witness, and the customer takes his 
merchandise and goes out with it. The cash monev re- 
ceived from sales is deposited in the bank for French 
Shriner & Urner the following day. Witness docs not 
deposit it. Witness makes a record of every sale, both 
cash and charge, and reports sales to French Shriner & 
Urner, sometimes twice a week, but at least once a week. 
Cash received from cash sales on any one day is deposited 
in the bank the following day to credit of French Shriner 
& Urner Retail Stores. The charge account in reality is 
almost a cash sale, because the customer pays in fifteen 
days, thirty days, sixty days, and when the customer pays 
his account check is sent to French Shriner & Urner every 
week by Saltz Brothers. Witness thinks Saltz Brothers 
guarantee the charge account, so that, so far as French 
Shriner & Urner are concerned, every sale is a cash sale. 

Witness is paid by French Shriner & Urner; he makes 
out a voucher on Monday morning for the previous week’s 
business, and Saltz Brothers pays him, as a convenience to 
him, in cash, on Monday; his vouchers are sent to Boston 
on Monday night, and a check payable to witness is sent 
back here, no later than Thursday or Friday of that week, 
he endorses it and turns it over to Saltz Brothers. 
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291 His compensation is dependent on the amount of 
sales he makes; he is on salary and commission. 

If witness is so busy that some of the clerks of Saltz 
Brothers help him and go into his department and make a 
sale, French Shriner & Urner pays them five per cent, on 
that sale. Witness gets credit for the sale. 

Witness thinks Saltz Brothers are paid twelve per cent, 
for the space they occupy in the store; witness knows they 
get a commission on the total sales made in the department, 
as compensation for the rent of that space; witness thinks 
the window display is included in the lease. He does not 
know what, if any, separation there is between sales made 
in the shoe department and sales in the other departments 
of Saltz Brothers, Incorporated. 

Witness keeps his own inventory; shoes are sent to him 
on invoices, he checks off as to the number of pairs; that 
is an inventory of French Shriner & Urner. French Shri¬ 
ner & Urner pay for their own advertising; they send down 
a little mat all ready for insertion in the paper. 

Witness has to 0. K. all charges against French Shriner 
& Urner coming into the department. 

As far as witness knows, at the end of the month, along 
on the fifteenth of the month, a statement is made out as 
to the number of sales, cash or charge, returns, credits; all 
expenses applying to the department are deducted, plus the 
amount of rent, repair bill and anything that witness should 
spend, and this is deducted from the amount of money 
owed to French Shriner & Urner, and a check is made out 
and sent to French Shriner & Urner. He thinks settle¬ 
ments are made monthly. 

On cross-examination witness testified: 

292 So far as the general public is concerned, the busi¬ 
ness is conducted as if it were the business of Saltz 

Brothers, Incorporated, rather than French Shriner & 
Urner; if a customer charges shoes he gets a bill, not from 
Fench Shriner & Urner, but from Saltz Brothers; the cus¬ 
tomers do not know anything about the arrangement be¬ 
tween Saltz Brothers and French Shriner & Urner. When 
shoes came into the place from the factories, they were 
shipped to Saltz Brothers. If a customer bought a pair of 
those shoes, the check was made out on a Saltz Brothers 
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check, and the bill was sent to him by Saltz Brothers; re¬ 
funds were made by Saltz Brothers; bills for freight and 
incidentals were paid by Saltz Brothers; at the end of the 
month, or at various periods, an accounting was had 
whereby charges and credits and debits were made. 

The entire store, including the shoe department, was 
operated under the general supervision of Saltz Brothers; 
witness has to abide by the rules of Saltz Brothers. Prior 
to June 1932, the moneys from cash sales of French Shriner 
& Uraer shoes were deposited in the account of Saltz 
Brothers; that was changed June 22, 1932, witness thinks; 
now they have separate accounts. 

On re-direct examination, witness testified: 

Since February 27, 1936, the business of French Shriner 
& Timer, in conducting that department of the store, has 
been conducted generally the same as it was before, identi¬ 
cally. 

On re-cross-examination, witness testified: 

The advertisements of French Shriner & Urner did not 
go in the Saltz Brothers advertisements, as if they were a 
part of the Saltz Brothers business, all the time; Saltz 
Brothers name was on the bottom; it always appeared that 
it was Saltz Brothers selling French Shriner & Urner 
293 shoes. 

Thereupon plaintiff called as a witness Mabel E. Ashley 
who testified in substance as follows: 

Witness is employed in the office of John E. Laskey; 
under his direction she prepared and typed the statement 
of account. She got the figures which she put in the ac¬ 
count from the books of Saltz Brothers, Incorporated. 

Witness is familiar with the Merchandise Synopsis, 
Plaintiff’s Exhibit No. 7 for identification. It is a double¬ 
page record of the business done, the merchandise bought, 
sold and handled, in the corporation’s store, by months, 
with pages for the different sections of the three depart¬ 
ments of Clothing, Furnishings and Hats; a recapitulation 
for each department, and a recapitulation for the Total 
Store. There are lines for the months last year and this 
year, with comparisons of monthly totals. 
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The bonus referred to in Paragraph B-l of the account, 
referred to as the first bonus, is set up on page 28 of the 
journal, which sets out the totals upon which the bonus of 
$1,977.28 was calculated. It is as follows: 


“Sales 

“Fur.” (evidently for “Fur- 

55,424.33 
8,735.07 
1,788.63 
23,507.42 
100,090.13 ” 


189,545.58 

150,000.00 


39,545.58 @5% 1977.28” 

294 Pages of the Merchandise Synopsis are not num¬ 
bered. There is a synopsis for hats, one for fur¬ 
nishings, one for clothing, and one for total store, made up 
of the totals of those three departments. There is no 
synopsis for shoes. 

On the page headed “Furnishings all sections”, in the 
column headed “Net Sales”, it shows total for the year 
ending January 31,1934, $55,424.33; the page headed “Hats, 
all sections” shows for the same period $8,735.07; the page 
headed “Clothing all sections” shows for the same period 
$100,090.13. The total of those three figures is $164,249.53; 
the page “Total Store” shows total of those sub-totals as 
$164,251.53, an error of $2.00 in addition. 

Those three items appear in plaintiff’s account, para¬ 
graph B-l, setting out plaintiff’s claim that the bonus 
should have been calculated on the amounts of furnishings, 
hats and clothing just read from the Merchandise Synopsis, 
totalling $164,249.53, less quota of sales $150,000.00, leav¬ 
ing $14,249.53, upon which the bonus was to have been 
calculated, or a bonus to each of the defendants of $356.24. 

In addition to those three items, the defendants’ calcu¬ 
lation of bonus as shown on page 28 of the journal includes 
$1,788.63 “Hats (S’cho)” which witness understands to 
be “Hats (Schoble)”, and “Shoes $23,507.42”. Witness 
has not been able to find from what record the item of 
$1,788.63 w*as taken. 


nishings”) 
“Hats (our) 
“Hats (Scho) 
‘ * Shoes 
“Clo. 


“Quota 
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The account of French, Shriner & Urner in the general 
ledger, Plaintiff's Exhibit 6, shows credits of an item of 
cash sales and an item of charge sales for each month; the 
total of those items for the year February 1933 to January 
31, 1934, is $23,507.42; that appears under the French 
Shriner & Urner account as the sales. That figure of 
295 $23,507.42 for sales of shoes was included in the 

defendants' calculation of bonus claimed for that 
period, on page 28 of the journal, in the total upon which 
they calculated the first bonus of $1,977.28. 

On the second bonus, the entry covering the period to 
January 31, 1935, appears on page 51 of the journal, and 
is as follows: 

“January 31, 1935 Adjusting and closing Entries 
6,279.87 1 Bonus Expense 

Bonus Payable 6,279.87 

To record Bonus due and payable @5% on sales in excess 
of quota Lewis Saltz 2 1/2% Thomas Saltz 2 1/2% 

Sales 275,587.48 

Quota 150,000.00 


Bonus Bal 125,587.48” 

The entry for the month of February, 1935, on page 59, is 
as follows: 

“February 1935 Closing and Adjusting entries as pre¬ 
pared by John Berg * * 

280.74 Bonus Expense 

Bonus Payable 280.74” 

The Merchandise Synopsis, Exhibit 7, for the period 

ending January 31, 1935, under “Clothing All Sections”, 

shows a total of net sales of $148,378.46; under “Hats, All 
Sections”, net sales $17,984.47; under “Furnishings, 
296 All Sections”, net sales $76,261.85; and under 
“Total Store" net sales $242,624.78. The General 
Ledger, Plaintiff's Exhibit 6, in the account of French 
Shriner & Urner, shows a total of entries, cash and charge, 
for each month, for the twelve months ending January 31, 
1935, of $32,962.50. 

The fiscal year of the company, which theretofore ended 
January 31, was moved up to the end of February, so that 
the period includes thirteen months. 
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For the month of February 1935, the Merchandise Syn¬ 
opsis shows, under “Clothing All Sections”, net sales of 
$8,829.36; under “Hats All Sections” net sales of $1,121.40; 
under “Furnishings All Sections” net sales of $5,773.88; 
under “Total Store” a total of net sales of $15,724.64. 
The general ledger account of French Shriner & Urner 
for February 1935 shows two items of sales totalling 
$2,390.16. 

In Plaintiff’s Account, in the calculation of bonus from 
February 1, 1934, to October 10,1934, the date of expiration 
of the contract applying to the bonus, the figures were ar¬ 
rived at by taking the totals appearing in the Merchandise 
Synopsis as of September 30, adding to that one-third of 
the amount shown on the Merchandise Synopsis for the 
month of October. There was no daily record of sales 
shown on these books. 

The Merchandise Synopsis shows, under “Clothing All 
Sections”, for the period February 1 to September 30, 
1934, net sales of $97,262.44; for the month of October, 
1934, net sales of $15,925.50; one third of that, $5,308.50, 
added to the September 30 total gives a total of $102,570.94, 
which appears in the Account as “Net Sales Clothing” to 
October 10, 1934. 

The same method of calculation was used as to hats; 
total net sales under “Hats All Sections” to Sep- 
297 tember 30, 1934, $10,267.37; total for October 
$2,420.85; one-tlnrd of that, $806.95, added to the 
total to September 30, makes total of $11,074.32 appearing 
in the Account. 

“Furnishings All Sections” show's net sales to Septem¬ 
ber 30, 1934, of $42,926.57; for October, net sales of 
$5,650.61; one-third of that, $1,883.53, added to the total 
to September 30 makes the total of “Furnishings” to Oc¬ 
tober 10, 1934, $44,810.10. 

The Merchandise Synopsis, under head of “Total Store”, 
in column “Net Sales” shows a total of September 30, 
1934, of $150,456.96; for October $23,996.96; one-third of 
that, $7,998.98, added to the total to September 30, 1934, 
gives a total net sales to October 10, 1934, of $158,455.36. 

The amount of quota deducted, $104,166.66 to October 
10, 1934, was computed on eight and one-third months, or 
25/36 of the tw'elve-months’ period which the $150,000.00 
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quota was to cover—leaving a net upon which the bonus 
would have been calculated of $54,288.70. Two and one- 
half per cent, of net sales in excess of quota to each of the 
defendants was calculated at $1,357.22. 

Item B-3 of the Account, $7,242.94, appears on page 82 
of the journal; it shows no basis of calculation, only the 
bonus $7,242.94. 

The Merchandise Synopsis for the period March 1935 
to January 31, 1936, shows under the heading “Total 
Store” net sales of $252,590.30; the General Ledger, for 
the French Shriner & Urner account, shows items of cash 
and charge sales for that period of $29,768.56, a total of 
$282,358.86; deducting 11/12 of the quota, or $137,500.00, 
leaves $144,858.86; five per cent, of that is $7,242.94. Those 
are the figures which are in the Account. 

298 On cross-examination witness testified: 

The Merchandise Synopsis was brought to witness from 
plaintiff’s store, and she looked through that to find the 
figures upon which the bonuses were calculated; it was all 
done under Mr. Laskey’s direction. Witness has done a 
good deal of bookkeeping, but is not an expert accountant. 
Neither Mr. Langrock nor Mr. Kellenberg consulted with 
witness as to how the statement was to be prepared, nor 
Mr. Emery as to the preparation of the account; Mr. Emery 
saw it after it was prepared. 

On re direct examination witness testified: 

From the time she began the preparation of that account 
down to the time of the filing of the account, she did not 
see or have any communication in any way with Mr. Lang¬ 
rock, nor Mr. Kellenberg nor Mr. Emery; the account was 
prepared and filed without any knowledge, so far as she 
knows, or cooperation on the part of either of them; it was 
prepared in Mr. Laskey’s office, under his direction from 
the company’s books which were furnished him for that 
preparation. 

On re-cross-examination witness testified: 

No other figures besides those with reference to com¬ 
pound interest on the note came from New Haven. 
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Thereupon plaintiff called as a witness John E. Laskey 
who testified in substance: 

The account was prepared in his office by Miss Ashley, 
under his direction. From the time of the beginning of its 
preparation to its completion and filing, he had no com¬ 
munication with respect thereto with Mr. Langrock, Mr. 
Kellenberg nor Mr. Emery, or any other person connected 
with Saltz Brothers, Incorporated, except Mr. Thai- 

299 berg, in the office of the store, to bring around the 
books from which the calculations were made. 

Thereupon defendants called as a witness Ross M. Leh¬ 
man, who testified in substance: 

After Lewis and Thomas Saltz left Saltz Brothers wit¬ 
ness was called in to make an audit of the affairs of the 
company, and was asked to see what irregularities he could 
find, if any, in the conduct of the business. He did not find 
any irregularities. 

There was some discussion about the bonus for the year 
1935, and that was put into Accounts Receivable; it was a 
special account. There was not any discussion about the 
1934 bonus, it was not put into accounts receivable. There 
was not any request made by Mr. Langrock or anyone that 
any portion of the 1934 bonus be placed in accounts re¬ 
ceivable. 

Thereupon defendants called as a witness Lewis Saltz, 
one of the defendants, who testified in substance: 

When the business was first opened it had one leased 
department, the hat department, leased by Schoble hats; 
they assigned it to one of their salesmen; the lease was on 
a percentage basis, like the French Shriner & Urner lease; 
arrangements had been made before the store was opened, 
with reference to leasing the hat department to Schoble. 
The store was opened in October; the leased department to 
Schoble hats was conceived and discussed and arranged in 
New Haven by Langrock, witness and another. Mr. Camp- 
ner began drawing the basic agreement and the other 

300 contracts on or about July 1929; and this lease was 
discussed at that time and in August. Mr. Camp- 

ner was the attorney for Langrock and also for Saltz 
Brothers, who drew the basic agreement and also the other 
papers. 
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When the store was first opened it had a shoe department, 
conducted by Saltz Brothers, selling John Winthrop shoes, 
of England; that continued six months to eight months, and 
was very unprofitable, and then they conceived the idea 
that it would be more profitable and more practical to them 
to lease the shoe department, which they arranged to do 
with French Shriller & Urner; they came in six to eight 
months thereafter. Witness, and witness alone, conceived 
the idea of leasing it to French Shriller & Urner; he dis¬ 
cussed it with Mr. Langrock, who was very objectionable 
to it, but he later agreed to it. 

Witness and his brother S. Thomas Saltz did everything 
with regard to the shoe department except actually sell 
them and buy them; the shoes were bought automatically; 
shoes sold were replaced by the company so the stock was 
automatically kept up; the shoe manager and witness had 
very little to do with the actual buying, that was controlled 
by their Boston office. They did promote business, did 
write many letters on the subject, did do a lot of special 
advertising, wrote their own ads. Witness’s brother 
trimmed windows and displayed shoes. The bookkeeping 
was all done in the office. Sales reports were made out in 
connection with the manager and witness. When they felt 
the need of additional shoes, or additional types of shoes, 
they asked for them; they did everything with regard to 
the department, and gave it every bit of their attention, 
and permitted sales from one floor to another, except sell¬ 
ing, and that too was done in part by witness. The 
301 supervision of the shoe department was personally 
under witness’s direction; he personally hired Mr. 
McGeary, the manager; he was the only one there other 
than salesmen of the store who went there with a customer 
and made the commission. Mr. McGeary was there when 
the French Shriner & Urner shoes were there, under wit¬ 
ness’s personal direction. 

Until about 1932 all funds from cash and charge sales 
werei deposited in Saltz Brothers account. In 1932 it was 
agreed to deposit cash sales to French Shriner & Urner 
special account, to which they alone had access; charge sales 
continued as in the past, became a part of the regular Saltz 
Brothers funds in the bank. 


SALTZ BROTHERS VS. LEWIS SALTZ AND THOMAS SALTZ. 261 

They alone had discretion as to who should charge shoes, 
it was within their jurisdiction; an account was approved 
or turned down by witness and by the office. Charge ac¬ 
counts became a part of Saltz Brothers’ accounts receiv¬ 
able, and were set up and became a part of the financial 
status, all the moneys receivable, so much as was in the 
shoe department; they guaranteed charge accounts to 
French Shriner & Urner, and remitted to them on the 
fifteenth of the month for the amount of the charges. The 
remittances are covered in the lease, but witness does not 
think the lease covered the passing on charges. 

Mr. Langrock and his associates were advised as to all 
the operations of the shoe department at all times. At the 
end of the period, or the fifteenth of the month, a check 
was sent to Mr. Langrock, for his counter-signature, plainly 
marked for “remittance to French Shriner & Urner for the 
sale of French Shriner & Urner shoes”. Mr. Langrock 
knew at all times what was going on. 

Thereupon plaintiff offered in evidence, as part of 
302 plaintiff’s case, the lease between Saltz Brothers, 
Incorporated, as Lessor, and French, Shriner & Ur¬ 
ner Retail Stores Company, as Lessee, dated September 
15, 1932, executed by Lewis Saltz, President, for Lessor, 
and Blanchard Shriner, Treasurer, for Lessee, concerning 
the privilege of French Shriner & Urner to conduct a shoe 
department in the store of the plaintiff. Said lease was 
admitted, without objection, as Plaintiff’s Exhibit No. 11, 
and is set out in Paragraph 11 of the Report of the Auditor. 

Thereupon witness testified: 

The first year for wffiich witness claimed that a bonus was 
due him and his brother was the year 1933, in 1934; that 
fiscal vear ended Januarv 31, 1934; that was the first vear 
for which witness claimed the business had done in excess 
of $150,000.00 and had actually earned more than ten per 
cent, on invested capital. That matter was taken up with 
Mr. Langrock or the Board of Directors, January 15, 1934, 
just before the close of the fiscal year. Their figures at 
that time had gone over $150,000.00, and their profit w^as 
well in excess of ten per cent., and witness and his brother 
knew they w T ere going to have the right to claim the bonus. 
Witness personally discussed it at a meeting with Mr. 
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Langroek and Mr. Kellenberg, January 15, 1934, in New 
York or New Haven. 

Thereupon copy of minutes of special meeting of Board 
of Directors of Saltz Brothers, Incorporated, on Monday, 
January 15,1934, was identified by witness and offered and 
received in evidence as Defendants ’ Exhibit No. 1. Wit¬ 
ness stated that said minutes were written up by either Mr. 
Kellenberg or Mr. Langroek. An excerpt from said min¬ 
utes 1 was read, which excerpt is set out in Paragraph 12 of 
the Report of the Auditor. 

303 Witness further testified: 

The matter was later discussed April 9, 1934, with 
Mr. Langroek and Mr. Kellenberg, at a special meeting 
either at New Haven or New York. 

Witness identified minutes of special meeting of Board 
of Directors of Saltz Brothers, Incorporated, held in New 
York City, April 9, 1934, and copy of said minutes was 
offered and received in evidence as Defendants’ Exhibit 
No. 2. An excerpt from said minutes was read, which 
excerpt is set out in Paragraph 12 of the Report of the 
Auditor. 

Witness further testified: 

Mr. Kellenberg and Mr. Langroek drew those minutes. 
Mr. Kellenberg was a director of Saltz Brothers, and the 
vice-president of Langroek Clothing Company, and acted 
in capacity of sales manager and sort of general manager 
of that company. The matter of bonus was discussed at 
that meeting before these resolutions were passed; the 
discussion revolved around whether the corporation could 
stand the money being drawn, not the legality of it. The 
computations were shown attached; at the time they were 
discussed there was a financial statement showing the sales, 
and so forth, with an analysis, copy of which was left with 
them at the time, showing how the bonus was arrived at. 
A copy of that paper was offered and received in evidence, 
as Defendants’ Exhibit No. 3. Said Exhibit is set out in 
Paragraph 12 of the Report of the Auditor. Said state¬ 
ment also is in evidence on page 28 of the Journal. 

Witness further testified: 

The hat department was originally leased to Schoble; 
that figure shows Schoble hats up to a certain time, and 
from that time on “our” hats. 
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304 Before the resolutions were made, witness gave a 
copy of the paper, Defendants’ Exhibit No. 3, to 

Mr. Langrock at that meeting, with the financial state¬ 
ments; he examined it and looked it over; so did Mr. Kel- 
lenberg, and approved it. Neither of them at that time 
raised any question about the inclusion of the Schoble hats 
or the shoes in the computation for this bonus. The 

305 amount of $1,977.28 was actually set up on the books 
of the corporation, following this meeting, in the 

month of April, 1934; payments were begun during the 
month of April at the rate of $19.00 a week each. Witness 
and his brother each drew checks for the $988.64 that w*as 
coming to them under this bonus; those were the checks 
introduced in evidence as Plaintiff’s Exhibit No. 9. Witness 
and his brother endorsed over to Langrock Clothing Com¬ 
pany, in payment of their personal obligations to that com¬ 
pany, all but two of those checks; the two checks dated 
August 17, 1935, one payable to witness and one to his 
brother, in the sum of $19.00 each, were cashed bv the 
payees. 

The computations for the 1933 bonus were made by their 
outside auditor, Mr. Berg, and their bookkeeper and comp¬ 
troller, Mr. Gingrich. 

The computation for the bonus for the following year, 
1934, ending January 31, 1935, was also made by Mr. Ging¬ 
rich and Mr. Berg. That bonus appeared on their financial 
statement for January 31, 1935; Mr. Gingrich drew that 
statement; Mr. Langrock got a copy of it during the month 
of February. 

Thereupon a six-page financial statement, dated January 
31, 1935, was offered and received in evidence as Defen¬ 
dants’ Exhibit No. 4. 

Witness further testified: 

The item on the second sheet of that statement, “Bonus 
due and payable $6,925.87’’, represents the bonus witness 
and his brother earned in the amount of $6,279.87 for the 
year 1934, plus the unpaid balance of the 1933 bonus. The 
bonus for the year ending January 31, 1935, included net 
sales of the shoe department as well as the other depart¬ 
ments. The last page of that statement, headed “Oper¬ 
ating statement, January 31,1935’’, shows sales from 

306 furnishings, hats and clothing, and the total; those 
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are the figures for the entire year, other than the shoe de¬ 
partment. 

Said “Operating Statement January 31, 1935”, shows 
the following: 


“Furnishings 

* # 

Accumulated 

Sales 


76,261.85 

# * 

Hats 

Sales 

• * 

17,984.47 

« * 

Clothing 

Sales 

* # 

148,378.46 

* m 

Total Store 

Sales 

# # 

242,624.78 


* * >f 


Witness further testified: 

After the expiration of the five-year contract, on October 
11, 1934, witness and his brother continued to manage and 
operate the the business as they had in the past, exactly 
the same. Nothing was ever written or spoken or said to 
them from Mr. Langrock or the Board of Directors or any 
of the officers of the corporation with regard to the con¬ 
tinuance or discontinuance in the management of the busi¬ 
ness, until about February of the following year. During 
the period from October 11, 1934, to February, 1935, finan¬ 
cial statements were sent to Mr. Langrock and the Board 
of Directors; witness had correspondence with Mr. Lang¬ 
rock and other officers of the company during that 
307 period. During the period between October 11 and 
this date in January, there w^as no difference in his 
relations between Mr. Langrock, the Board of Directors, or 
any officers or stockholders of the corporation, in reference 
to witness’s and his brother’s continued management of 
the business. Mr. Langrock during that period continued 
to sign checks as he had theretofore. 

Thereupon a letter dated November 21, 1934, signed by 
Mr. Langrock and received by witness, was offered and 
received in evidence as Defendants’ Exhibit No. 5. Said 
Exhibit is set out in paragraph 14 of the Report of the 
Auditor. 
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"Witness further testified: 

During the month of February, 1935, Mr. Langrock came 
into the store with Mr. Mclnnis; that was on February 25, 
1935, the date on which Mr. Mclnnis has testified that he 
and Mr. Langrock came into the store. 

Thereupon the following occurred: 

“A. Mr. Mclnnis and Mr. Langrock proceeded to the 
second floor. I followed them up to the front of the room. 
Mr. Langrock took out of his pocket, or he took out of a 
briefcase, some papers, and stated that he was—that these 
were resolutions or copies of resolutions adopted by the 
meeting held earlier in the month; that he had been author¬ 
ized to come to Washington and take charge of the busi¬ 
ness ; and I refused to recognize Mr. Langrock as the man¬ 
ager. 

I took the position that I was legally the duly 
308 elected president of the firm and that I still believed 
myself to be the president of the firm. * *; that I did 
not recognize his authority, and that if the case came to 
court and the court upheld him, then, and then alone, would 
we be willing to surrender. 

We had worked hard. We had put every dollar we had 
in the business and had given every bit of our time to the 
business. * * That was the gist of the nature of the talk 
with Mr. Langrock. 

Then Mr. Mclnnis made the statement that he ought to 
call the men together and tell them that he was the new— 
in charge of the business, and I asked them not to do that, 
stating that the men up to that moment had no knowledge 
of what had gone on, except what they might have surmised, 
and that I had not told them anything about it; they didn’t 
know. While they saw them here, they didn’t know what 
their mission was, and I asked them to wait until some 
future time, until we could get a chance to discuss it. 

Af the same meeting—at the same conversation there—I 
proposed to meet Mr. Langrock at his room in the hotel 
that evening, and then we went out. As we went out, Mr. 
Langrock made a statement about a lock on the door. 

We closed the store about 6 o'clock, and we went out to 
the sidewalk and parted. 

That evening I saw Mr. Langrock at the Raleigh Hotel, 
in his room, at which time a meeting was arranged for the 
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following day at the office of Mr. Brez and Mr. Tobriner. 
Mr. Mclnnis w’as to be there, I was to be there, and Mr. 
Langrock, for the purpose of seeing if we could not settle 
this thing amicably. 

I stated that no real harm had been done; it wras probably 
greatly a matter of temperament. There wns no 

309 accusation of wrong-doing; it was probably misun¬ 
derstanding. 

Mr. Langrock stated that he was only interested in get¬ 
ting his money out of the store; that he didn’t want the 
store; and especially since his wife had died, he was very 
much interested in narrowing his businesses rather than 
expanding them. 

We parted, I would say, about 10 or 10:30 that evening— 
9:30 or 10 o’clock that evening—and met by appointment 
the following day in Mr. Brez’s and Mr. Tobriner’s office, 
at which time Mr. Mclnnis, Mr. Langrock, and I, with those 
two gentlemen, -were present. 

Q. At this conference with Mr. Langrock at the store, at 
wdiich Mr. Mclnnis was present; at the conference that you 
had with Mr. Langrock that evening; or at any other con¬ 
ference wdiich you may have had subsequent thereto, were 
you ever notified by Mr. Langrock, by Mr. Mclnnis, or by 
any other officer of the corporation, or by the board of 
directors of the corporation, that you were discharged and 
that vour services were no longer required? A. No, sir, 
not at all. 

Q. Did you ever receive such notification in writing? A. 
No, sir, I never did. 

Q. Going back to the meeting which w’as held in our of¬ 
fice, did that meeting take place? A. Yes, sir. 

Q. Were the various people wrhom you mentioned as 
being present, actually present at that meeting? A. Yes, 
sir, they w’ere. 

Q: Briefly, please w’hat took place at that meeting? A. 
There w T as considerable discussion on the manner—the best 
manner—of working out whereby Tom and I—my brother 
and I—could buy and pay Mr. Langrock and the 

310 other stockholders for the interest they held in the 
1 business. We explained that it was our wrish and 

our desire; that w’e had w T orked very hard; and that we 
w’anted to own the business only through purchase. And 
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there were many plans broached, and details were gone 
into, regarding the length of time necessary to pay for 
them. 

There was considerable discussion on the amount of 
clothing that we would have to buy from him. There was 
discussion that he was to retain his same status. He was 
then the Treasurer of the firm, and he wanted the same 
powers. 

I believe there was discussion that the board of directors 
should be enlarged, and an equal board of directors, and 
discussions along that line, pleasantly and peacefully. 

I believe that the meeting carried over until the following 
day. 

Q. Were terms of settlement agreed upon at the second 
conference, held the following day? 

Mr. Laskey. In writing or verbally? 

By Mr. Brez: 

Q. Were terms agreed upon orally? A. Agreed upon 
orally, and Mr. Walter Tobriner and Mr. Mclnnis were 
entrusted with the working out of the agreement. Notes 
of the meeting were taken. Actually the plan was—and 
there was never anything different—that we were to buy 
all of Mr. Langrock’s stock and the one share of—one or 
two other officers’ voting shares. 

Q. These other shares were actually owned by Mr. Lang- 
rock but were held by those people simply as nominees? 
A. That is right, and we were to buy all of that stock.” 

Witness further testified: 

311 At the conclusion of that meeting witness and Mr. 

Langrock parted perfectly amiably, and shook hands. 
Witness and his brother definitely were supposed and in¬ 
tended and did continue to operate the business as in the 
past. 

February 25, 1935, witness was told by an officer or em¬ 
ployee of National Metropolitan Bank that resolutions had 
been submitted empowering other officers to sign checks 
and not to recognize signatures of witness and his brother. 
Simultaneously with that some unpaid checks were re¬ 
turned for protest. 

Thereupon copies of two letters of instructions, signed 
by Charles B. Mclnnis, to National Metropolitan Bank and 
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Riggs National Bank, and copies of two certificates of reso¬ 
lutions of Saltz Brothers, Incorporated, which accompanied 
said letters, were offered and received in evidence as De¬ 
fendants’ Exhibits Nos. 6, 7, 8 and 9. 

Defendants’ Exhibit No. 6 is as follows: 

“February 25, 1935 

National Metropolitan Bank 
613 15th Street, N. IV., 

Washington, D. C. 

In re: Saltz Brothers, Inc. 

Dear Sirs: 

New officers were elected at the recent annual 

312 meeting of the above-named corporation. I hand 

you herewith a certified copy of the resolution of 

the Board of Directors of the said corporation authorizing 

the withdrawal of funds of the said corporation from its 

account with your bank by check signed by its Treasurer, 

or Assistant Treasurer, and countersigned by its Vice- 

President, or by the Secretary. The said resolution also 

sets forth the names of the officers and specimens of their 

respective signatures authorized to withdraw funds from 

vour bank. 

* 

I also hand you herewith another certificate of the Sec¬ 
retary of the said corporation setting forth the names of 
the present officers and giving their respective signatures. 

Very truly yours, 

CHAS. B. MeINNIS 

Enclosures (2) Attornev for Saltz Brothers, Inc. 
CBM/McC” 

Defendants’ Exhibit No. 7 is of the same tenor, addressed 
to Riggs National Bank. 

Defendants’ Exhibit No. 8 is as follows: 

“Certificate of Officers of Saltz Brothers Incorporated. 
I, A. E. Rubington, Secretary of the Saltz Brothers, In¬ 
corporated, a corporation organized under the laws of the 
State of Connecticut, having its principal office at 65 Whit¬ 
ney Avenue, New Haven, Connecticut, do hereby certify 
that the following persons have been duly elected to the 
respective offices set after their respective names, and that 
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said persons are the duly authorized and present incum¬ 
bents of said offices; and that the signatures set opposite 
their respective names are true and genuine specimens of 
their respective signatures; 

D. T. Langrock 


Andrew J. Kellenberg 
A. E. Rubington 
Clarence F. Emery 


Dated at New Haven, Connecticut, this 9th day of Febru¬ 
ary, 1935. 

A. E. RUBINGTON 

(Corporate Seal) Secretary” 

Defendants’ Exhibit No. 9 is as follows: 

‘*Secretary’s Certificate of Resolutions voted at the first 
meeting of the Board of Directors of Saltz Brothers Inc., 
on February 9th, 1935. 

I, A. E. Rubington, Secretary of Saltz Brothers, Inc., a 
Connecticut Corporation having its principal offices at #65 
Whitney Avenue, New Haven, Connecticut, do hereby cer¬ 
tify that the following Resolutions were duly adopted at 
the First Meeting of the Board of Directors held Saturday, 
February 9th, 1935, immediately upon the adjournment of 
the deferred Annual Stockholders meeting held at said 
place, being the first meeting of the Board of Directors 
elected at said preceding deferred Annual Stockholders 
meeting: 

“Resolved: That the Riggs National Bank, Washington 
D. C., and the National Metropolitan Bank of Washington, 
D. C. be and they are hereby designated as the depositories 
of the funds of Saltz Brothers, Inc.” 

“Resolved: That the withdrawal of funds of Saltz Broth¬ 
ers, Inc., from its depositories, whether identified as a reg¬ 
ular or a special account or otherwise, shall be by check 
only signed in the name of this corporation, by its 


313 D. T. Langrock, 

President and Treas¬ 
urer 

Andrew J. Kellenberg, 

Vice President 
A. E. Rubington, 

Secretary 

Clarence F. Emery, 
Assistant Secretary 

•j 

Treasurer 



270 i SALTZ BROTHERS VS. LEWIS SALTZ AND THOMAS SALTZ. 


314 Treasurer or by its Assistant Treasurer, and coun- 
1 ter-signed by the Vice-President or by the Secre¬ 
tary, and no other signatures are to be recognized.’’ 

I further certify that the signatures set opposite their 
respective names are true and genuine specimens of the 
respective signatures of the officers duly authorized to with¬ 
draw funds from the depositories named in the foregoing 
Resolution. 


D. T. Langrock, 

President and Treasurer 
Clarence F. Emery, 
Assistant Treasurer and 
Secretary 

Andrew J. Kellenberg, 
Vice-President 
A. E. Rubington, 

Secretary 


D. T. Langrock 
President and Treasurer 
Clarence F. Emery 
Assistant Treasurer and 
Secretary 

Andrew J. Kellenberg 
Vice-President 
A. E. Rubington 
Secretary 


Dated at New Haven, Connecticut, this 9th day of Feb¬ 
ruary, A. D. 1935. 

(Corporate) A. E. RUBINGTON 

(Seal) Secretary ” 

Witness further testified: 

As a result of the conferences held in the office of wit¬ 
ness’s counsel, the banks were instructed to reinstate signa¬ 
tures of witness and his brother, as in the past, and honor 
checks drawn as they had been in the past, since 1929, which 
they did. 

Copies of two resolutions passed by Saltz Brothers, 
Incorporated, February 27, 1935, were offered and received 
in evidence as Defendants’ Exhibits Nos. 10 and 11. 

Defendants’ Exhibit No. 10 is as follows: 

“I, A. E. Rubington, Secretary of Saltz Brothers, 
315 ' Inc., hereby certify that the following resolution was 
1 passed by the Board of Directors of Saltz Brothers, 
Inc., at a meeting of the Board of Directors held at the 
home office of the said Company, 65 Whitney Avenue, New 
Haven, Connecticut, at five P. M. February 27, 1935: 

“RESOLVED: That the Riggs National Bank of Wash¬ 
ington be, and is hereby, authorized to honor until further 
notice all checks of Saltz Brothers, Inc., on the savings 
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account in the name of Saltz Brothers, Inc. signed in ac¬ 
cordance with the authorization and signature cards exist¬ 
ing and on file at the said bank prior to February 25,1935.” 

Dated at New Haven, Connecticut, this Twenty eighth 
dav of February, 1935. 

A. E. RUBINGTON 
Secretary 

(Corporate) SALTZ BROTHERS, INC. 

(Seal) D. T. LANGROCK” 

Defendants’ Exhibit No. 11 is a resolution, of the same 
date, in similar terms, applying to both regular and special 
accounts in the National Metropolitan Bank. 

Witness further testified: 

After said meeting, witness and his brother continued to 

run the business as they had theretofore; they bought 

merchandise, supervised, and did all the things that they 

had done before, performing all the same duties. Mr. 

Tobriner and Mr. Mclnnis worked for a week or ten davs 

• 

or more and finally prepared the agreement. Witness’s 
counsel took said agreement to New York, to the office of 
Mr. Olcott; witness was there, with his counsel; and Mr. 

Mclnnis, Mr. Langrock and Mr. Neilson were there. 
316 At that meeting in New York witness discovered 
there was some difference of opinion among the par¬ 
ties as to the terms of the agreement; and the agreement 
was not executed. Difficulty developed, and witness learned 
that subsequently Mr. Langrock refused to execute the 
agreement which had been drawn. 

Subsequent to the breaking off of negotiations for an 
amicable settlement, witness and his brother filed a bill for 
a receiver in June, 1935, against Saltz Brothers, Incorpo¬ 
rated. Witness and his brother continued to operate the 
business. That bill was dismissed and an appeal was taken 
to the Court of Appeals. Subsequently Mr. Langrock made 
demand on witness again for the business, in September, 
1935. 

At the store meeting in February, wdien Mr. Langrock 
and Mr. Mclnnis came in together, Mr. Langrock made the 
statement, without even mentioning anything about dis¬ 
missal or discharge, that he was going to take charge as 
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manager and that lie would retain witness’s brother and 
witness contingent upon their behavior, if they had behaved 
themselves; witness’s brother S. Thomas Saltz was not 
present at that meeting; he was invalided, due to an opera¬ 
tion, he was on the first floor; very soon after the occur¬ 
rence witness told him what had happened. 

Mr. Langrock did make another attempt to have witness 
turn over the business to him in September 1933. Witness 
told Mr. Langrock he did not recognize Mr. Langrock as 
president of the corporation and refused to give him pos¬ 
session, and that there was a case pending in court about 
the appointment of a receiver, and that they intended and 
expected to continue carrying on this business until it was 
properly handled or disposed of by the court. 

The day after that demand was made this bill 
317 was filed by Mr. Langrock in the name of Saltz 
Brothers, Incorporated, asking that witness and his 
brother be enjoined from continuing the business. 

Thereupon it was stipulated by counsel that after the 
filing of the bill an application was made for an injunction 
pendente lite; that matter came up for hearing early in 
December, 1935; the temporary injunction was refused and 
the case was advanced for hearing earlv in Januarv, 1936. 

Thereupon witness testified: The cause came on for hear¬ 
ing in February, 1936, before Mr. Justice Bailey; the court 
granted an injunction; on the morning the injunction was 
signed witness’s counsel in open court surrendered to 
plaintiff’s counsel the keys to the place of business; wit¬ 
ness was present; thereafter he did not go back to the 
store. 

During the period October 11, 1934, to February 25, 1935, 
witness and his brother supervised and attended to the 
conduct and operation of the business; they made a super¬ 
human effort to increase the business, and did; they worked 
every day except the time of his brother’s illness; witness 
would say they worked every day and every night and 
Sundays and holidays also, during that period. 

In the period February 25, 1935, to February 27, 1936, 
the day on which the court signed the injunction, approx¬ 
imately a year, witness and his brother continued in the 
operation of that business, giving their undivided time; 
they worked there every day; they did not do any other 
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work except for Saltz Brothers, Incorporated; they devoted 
themselves assiduously to the business of the corporation. 
Witness worked as assiduously and seriously as he did in 
the past and continued to increase both the volume of busi¬ 
ness and to increase the profits of the business which 

318 are shown on the financial statement; witness’s 
brother did likewise, other than an illness that neces¬ 
sitated his going to Florida after an operation. They had 
no vacations during the last twelve months they were in 
business, they sacrificed their vacations to be attentive to 
the business. 

For the year 1935 and ending February 26, 1936, when 
they left there, the corporation earned about $29,000.00 
other than their salaries; the bonus was deductible from 
that figure. Refreshing his recollection from a financial 
statement for the period from March 1, 1935, to February 
26, 1936, witness states the earnings of the business were 
$27,592.96; from that there has not been deducted the 
bonus to which they claim they are entitled for that year 
and drew for that year, $7,242.94. Giving effect to that 
claimed bonus, the net profit of the business for that period 
would be slightly in excess of $20,000.00 upon an invested 
capital of approximately $100,000.00. That was the high¬ 
est earning the corporation had made in its history. 

Thereupon defendants offered in evidence a group of 
letters and telegrams hearing dates from March 5, 1935, to 
June 17, 1935, from Langrock Clothing Company or its 
employees to witness, received by witness after February 
25, 1935, offered for the purpose of showing that the rela¬ 
tionship continued between the Saltz brothers and Lang¬ 
rock Clothing Company or Mr. Kellenberg or Mr. Emery 
after the alleged date of discharge, February 25, 1935. On 
March 5, 1935, Mr. Emery wired them about the auditor’s 
resignation and offered to come to Washington to assist 
them in reorganizing the bookkeeping department. On 
March 8, 1935, Mr. Emery wrote them in reference to the 
selection of a new auditing firm; on March 6, 1935, Mr. 
Emery wired them, recommending that an accountant pass 
on applicants for the position of Auditor; on April 

319 4, 1935, Mr. Emery for the Langrock Clothing Com¬ 
pany returned withdrawal slips of the company on 

The Riggs National Bank, Savings account; on April 8, 
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1935; Mr. Emery wrote them again, talking about plans 
for the fall season. On April 30, 1935, Mr. Emery wrote 
them again referring to the check drawn to reimburse the 
special account, and making inquiries as to what certain 
amounts were spent for. On April 30, 1935, Mr. Emery 
wrote them again in reference to the preferred stock ac¬ 
count. On June 10, 1935, Mr. Emery wrote them in refer¬ 
ence to certain checks that Lewis and Thomas Saltz had 
sent ito Mr. Langrock for counter-signature. On June 17, 
1935,! Mr. Kellenberg, for the Langrock Clothing Company, 
asked them when he could meet them in New York for the 
selection of their fall merchandise. 

Witness further testified: 

After the resolution advising the banks to honor signa¬ 
tures of witness and his brother, Mr. Langrock or Saltz 
Brothers, Incorporated, took no steps to witness’s knowl¬ 
edge notifying the banks not to honor checks drawn by him 
or his brother; they continued to deal at National Metro- 
politan Bank and retained the inactive savings account at 
Riggs National Bank. No steps were taken to prevent 
them from checking out the funds of the corporation. 

The bonus for the period ending February 28, 1935, was 
for a thirteen-months’ period, because the fiscal year was 
changed to end a month later. 

Memorandum entitled: “Bonus payable to Lewis and S. 
Thomas Saltz for the year 1934”, identified by witness as 
a calculation of how the bonus was arrived at, including the 
sales for each department for the year ending January 31, 
1935, and for the one month of February 1935, was offered 
and received in evidence as Defendants’ Exhibit No. 13. 
Said Exhibit is set out in Paragraph 14 of the Report of 
the Auditor. 

320 Witness further testified: 

That computation was sent to Mr. Langrock upon 
the completion of financial statements and the records, 
some time during the following month, in February 1935 
and in March 1935. Mr. Langrock never objected to 

321 this statement on the ground that the shoes should 
not be included. During all the period until Febru¬ 
ary 22 witness and his brother continued to draw* $100.00 
a week; they did not take $100.00 a week for the last week 
they were in the store. Mr. Langrock knew, after Febru- 
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arv 25,1935, that witness was drawing his salary of $100.00 
a week; he was sent a statement of Councilor & Buchanan, 
auditors appointed by himself or his constituents, he fur¬ 
nished a statement to them here and to Mr. Langrock 
in New Haven about the fifteenth of the month following, 
that showed all the salaries drawn; he also knew it, in 
that salaries of witness and his brother were paid to them 
originally from the special account; all the funds, up until 
about May, were deposited in the general Saltz Brothers 
account; a withdrawal was made from the general account 
to the special account by sending a check to New Haven 
for counter-signature, with itemized statement attached 
showing check number, date and payee, that had to cor¬ 
respond to the amount of the check; Mr. Langrock signed 
that check and witness deposited it to the special account; 
before he signed that cheek he knew—it showed salaries 
and current expenses. He got that statement every week 
from February 25 to or through the month of May, until 
witness and his brother ceased depositing in the general 
account. Neither Mr. Langrock nor any officer or director 
of stockholders of Saltz Brothers, Incorporated, ever ob¬ 
jected to their drawing their salary of $100.00 a week after 
February 25, 1935; witness never heard any complaint 
made about their drawing their salary down to February 
22, 1935, until a memorandum was filed before the Auditor 
making claim for return of their salary. That was the 
first time he heard that the drawing of his salary was 
questioned. 

322 On Cross-Examination witness testified in sub¬ 
stance : 

Witness and his brother entered into a so-called basic 
agreement for the establishment of Saltz Brothers, In¬ 
corporated, in Washington, in 1929. There was an amend¬ 
ment to that agreement, called the Supplemental agreement, 
of March 1931, in respect to the drawing account; at the 
time the salary was increased witness agreed to buy the 
stock; there was an agreement—he presumes it would be 
an option or the right to buy—whereby they wanted to buy 
the stock at the expiration of the specified time. They did 
not buy the stock; witness does not remember now why 
the plans were not consummated about buying it; it occurs 
to him the agreement says that, before selling it, all the 
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indebtedness of witness and his brother to Langrock and 
Langrock Clothing Company had to be paid up, and that 
they were not in a position to pay off, that is his recollec¬ 
tion. He knew that under the contract of employment and 
the amendment thereto he was to receive $100.00 a week 
down to the end of the five-year period; he knew that that 
five-year period ended October 11,1934, so far as the agree¬ 
ment is concerned; he puts that limitation upon it because 
there were many discussions on the subject of their con¬ 
tinuance. 

Letter of witness, dated Wednesday, July 11, 1934, to 
D. T. Langrock, was identified by witness, and offered and 
received in evidence as Plaintiff’s Exhibit Xo. 8; the last 
paragraph thereof was read, as follows: 

“Also, as you know, the five-year employment agree¬ 
ment is ended and a new agreement will have to be entered 
into, so any time that you are ready to meet me for the 
purpose of disposing of these matters, please advise me.” 
Witness further testified: 

323 He was referring there to the basic agreement 
which contained their employment agreement. He 
knew that under the basic agreement their employment 
agreement expired on October 11, 1934; but he further 
knew there always was a tacit understanding as the presi¬ 
dent of the firm and the stockholders, that they were to 
carry on the business, permanently as far as witness knew, 
always. The agreement contemplated that they were to 
have the right to purchase stock; that agreement was done 
in 1930, four years prior to the date of this letter; it was 
in force at the time he wrote this letter, and he knew he 
had the right to purchase all the stock of the corporation. 
Originally that was their idea, they wanted to own the 
stock; he is not sure that it was ever Mr. Langrock's idea; 
he agreed to let them purchase the stock with those agree¬ 
ments in there which to witness were almost a hopeless 
wall, that all of their indebtedness would have been paid, 
both personal and otherwise, to Mr. Langrock and to 
Langrock Clothing Company; witness thinks there was 
something about letting them have the stock at book value, 
but in no instance at less than $100.00 a share; he also 
realized the only manner in which the stock could have been 
paid for was out of dividends, and there were no dividends 
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declared. They had no means of purchasing the stock 
except out of dividends or their bonus or their salary. 
They did not pay anything to Mr. Langrock on this stock 
of his, they had not reached that point, they were paying 
for this stock which they had agreed to buy. 

In the conference in February, 1935, when they went 
down to Mr. Langrock’s hotel and parted amicably, and 
when they met at the office of their counsel, and when they 
subsequently went up to New York,—they came to an 
agreement in Washington, they agreed to buy all that 
324 stock. The point of difference was the fact that Mr. 

Langrock was willing to let them purchase the stock 
and pay for it within five years, and there was also the 
question that they wanted ten if necessary; when they went 
to New York the element of time did enter into it; Mr. 
Langrock insisted it should have been done within a few 
years, and witness and his brother wanted the right to 
buy it immediately or if necessary take it up within ten 
years. 

In October 1934, when the five-year period was up, 
everything was as amicable as it had been since the first 
week after the store opened in 1929 ; there was no objection 
ever voiced to their continuing at the time. 

Thereupon witness testified : 

“We fought with Mr. Langrock. We were at each 
other’s throats. We opened October 11. I have a letter 
here, too, personally dated October 18, where we were fight¬ 
ing then, so I know of nothing in October, 1934, that was 
radically different than October, 1929. We carried on be¬ 
cause we hoped we would be able to buy Mr. Langrock’s 
interest.” 

Thereupon witness identified a letter written by him, 
dated October 27, 1934, addressed to Mr. D. T. Langrock, 
which letter was offered and received in evidence as Plain¬ 
tiff’s Exhibit No. 12. 

Thereupon the following occurred: 

“Mr. Laskey. I merely want to call your Honor’s atten¬ 
tion at this time to the next to the last paragraph: 

‘I am sorry that so much time has been necessary to 
writing this, but I feel we will never meet in our ideas, 
but some plans will be entered into very shortly whereby 
Saltz brothers will either operate this store, or you will. 
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It will never be done by both of us. I do not propose 

325 fighting with you on the subject any more.’ 

By Mr. Laskey: 

Q. When you used the expression ‘ Saltz brothers will 
either operate this store, or you will,’ you had in mind 
Lewis and S. Thomas Saltzf A. Yes. Bear in mind, Mr. 
Laskey, that a letter coming in your store or business 
career, where you were trying to run that business—those 
letters were answered very impulsively. What I meant 
to say was that either Lewis and Thomas Saltz or Mr. 
Langrock—one or the other—was going to run it. 

♦ # # 

Q. So, on October 27, 1934, you had come to this definite 
point of difference, had you not? A. I wouldn’t say, Mr. 
Laskey. 

Q. You said so in your letter, did you not? A. I wrote 
that letter. I admit the authorship of the letter. 

Q. Did you not mean it at the time? A. I felt that when 
I wrote the letter. 

Q. So, you meant it when you wrote it? A. Yes. 

Q. When did you have a change of heart? A. Well, we 
had our money invested in there. We had every interest in 
the world in there. 

Q. When did you have a change of heart? A. Our heart 
changed with the winds. Every now and then, whenever 
he was kinder toward us, whenever he would understand 
things, and when he was less belligerent in things, we liked 
him. When he was very angry and very unfair, we dis¬ 
liked him. 

Q. And you determined that you could not get along 
together? A. We would feel like to have gone with 

326 the wind—gone somewhere.” 

Witness further testified: 

Witness believes that he got a request from Mr. Lang- 
rotik to call a stockholders’ meeting, in January 1935; he 
did not decline to call a meeting. He wrote that his brother 
was then in Emergency Hospital for a hernia operation, 
and that witness could not possibly conceive the importance 
of why a meeting should be called, why this meeting should 
not be deferred until such time as his brother recovered, 
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which would be about three weeks, then they would enter¬ 
tain the proposition of calling a meeting. Witness thinks 
that was words to the equivalent of a promise to call a 
meeting. A meeting was called, and an election was held, 
and officers were elected; witness and his brother did not 
decline to attend the meeting; they did not attend it. The 
letters are published in there; witness would rather rely 
on the letters, they are authentic; he does not remember 
word for word that he said he would not attend, he does 
remember the statement that his brother was ill and they 
could not attend. If it is there, he will admit it and say so. 
He knew at the time Mr. Brez had written a letter, its 
contents are not perfectly plain to him now. He thinks he 
got a notice from the corporation stating its intention to 
hold a meeting on Saturday, February 9, 1935. Witness 
admits that the letter appearing on page 115 of the printed 
transcript of the Record on appeal is a copy of the letter 
they wrote, as follows: 

“February 2, 1935 

Mr. David T. Langrock, 

Care Langrock Clothing Company 
65 Whitney Avenue, 

New Haven, Connecticut. 

327 Dear Sir: 

We acknowledge receipt of your notice purporting 
to call an annual meeting of Saltz Brothers, Incorporated, 
for Saturday, February 9,1935. 

W’e will not attend said meeting and question your right 
and authority to call same. We protest your action as 
illegal and arbitrary, and formally put you on notice that 
we shall challenge and contest any action that may be taken 
at said meeting. 

W r e deny the statement made in your notice that the 
President of the Corporation has neglected and refused to 
call the annual meeting of the Corporation. 

Very truly yours, 

LEWIS SALTZ 
S. THOMAS SALTZ” 
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Witness further testified: 

Witness wrote that letter; it expressed the sentiments 
he then entertained. He has not since changed those senti¬ 
ments, he still adheres to them. 

As he stated on the witness stand in his direct testimony, 
he believes that he is still president of the corporation, he 
believes that he is now rightfully the president of Saltz 
Brothers, Incorporated; that is his opinion. He knows that 
Mr. Justice Bailey, in the lower court, decided that he was 
not; he knows that his counsel took an appeal from that 
decision and that the Court of Appeals sustained Mr. 
Justice Bailey and decided that he was not; nevertheless he 
says that he is, he believes morally he is; he w’ants to put 
the word “morally” in. He meant that he was duly elected 
and carried on the business in such manner that he had the 
right to continue to be president, and that he was 
328 removed for reasons not clearly brought in the pro¬ 
ceeding, because for no lack of ability or no lack of 
intelligence were he and his brother taken out; there was 
an entirely selfish reason why they were taken out. Ac¬ 
cording to the legality, deposed—he supposes he was de¬ 
posed. 

When Mr. Melnnis and Mr. Langrock called upon wit¬ 
ness on February 25, 1935, and demanded that he turn over 
the business to Mr. Langrock, the president of the corpora¬ 
tion, witness declined to do so. When Mr. Melnnis and 
Mr. Langrock wanted to call in the clerks and advise them 
of the change in the management, he asked them not to do 
it; he asked Mr. Melnnis and Mr. Langrock to defer that 
until the following day. Witness did not turn the business 
over, at that time; he continued in the management of the 
business. 

Some time in June, 1935, he discovered that the charter 
of the company had been forfeited for failure to make 
annual reports; he did not ascertain or attempt to ascer¬ 
tain that the forfeiture might have been set aside upon 
payment of a $25.00 fine and the irregularity removed. 
Those reports wdth the Secretary of State were always 
filed by New Haven. When they w’rote in, preparing the 
bill for the receivership, not until just a day or two before 
that was filed, shortly before it was filed, did they have 
knowledge that the corporation had forfeited its charter, 
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and assumed Mr. Langrock and his associates, who filed 
the annual reports, knew' likewise of it. Just a day or so 
before, a few days before, they filed the bill they ascer¬ 
tained that the charter had been forfeited for failure to file 
annual report. He made no effort to find out how the 
forfeiture could be set aside. He filed the bill for a 
receiver on June 19, 1935. The fundamental ground w T as 
that they did not want to see the business torn 

329 asunder; they had given it six years of the best 
years of their lives; they had their money invested; 

it w'as a profitable business and they wrere willing to put 
it in the hands of a third party, under the direction of the 
court. Witness thinks there is language on the bill that 
he and his brother w'ere not willing any longer to continue 
in the management of the business; if he sw'ore to it, he 
admits it; he doesn’t remember that he swore to it; he does 
not think he remembers all the allegations of the bill. 

He thinks he w'rote to the Secretary of State to get a cer¬ 
tified copy of that forfeiture, he is not sure; he does not 
remember that he received from the Secretary of State a 
certified copy, dated the third day of May, 1935, set up 
as an exhibit to their bill. 

Mr. Langrock had discussed with witness from time to 
time the putting in of a perpetual inventory system, that 
wras one of his pet hobbies after the store opened and 
continued all the way through. All during the time of their 
management of the store Mr. Langrock wras after them to 
put in w'hat w’as known as a perpetual inventory system; 
they never did it, they had a system far better than Mr. 
Langrock could ever dare show them in any of his stores. 
Witness did not respect the system Mr. Langrock had in his 
stores. Mr. Langrock never showed them that the system 
in his stores w'as recognizable. Witness and his brother 
had the best system. If the board of directors asked for 
a thing legally and at their meetings, witness and his 
brother endeavored to cooperate with them and did. Mr. 
Langrock never said “Install this record in your store”. 
He w’anted it in the clothing department, he asked for it 
to be tried out in the robe department. Many times they 
did. There is no question that they totally ignored 

330 his requests. 
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At the time they filed the bill for a receiver, Saltz 
Brothers, Incorporated, had two accounts at the National 
Metropolitan Bank; one was the general account and one 
was the special account. The plan was that all receipts 
of the business were deposited and were depositable in 
the 1 general account; they paid all expenses, salaries, etc., 
out of the special account. They had no authority to draw- 
on the general account without the countersignature of the 
officers of the corporation. The fact is the corporation had 
two accounts, one was the general account, on which witness 
and his brother could not draw w-ithout countersignature 
of the officers of the corporation; they had a special account 
on w-hich they could draw- funds upon the signature of wit¬ 
ness or of S. Thomas Saltz, either of them; on that special 
account they did draw- to pay current expenses of the com¬ 
pany, including salaries. A statement w r as made up each 
wreck of the amount that had been draw-n from the special 
account, w-itness sent it on to the home office of the com¬ 
pany and a check w-as sent to reimburse the fund that was 
taken out. 

In the bill for a receiver, w-itness set up the fact that 
he claimed, as a creditor of the company, that there was 
some sixty-tw-o hundred dollars due him and his brother as 
bonus; he does not remember setting up the fact that Mr. 
Langrock and the officers of the company disputed their 
right to that bonus. The last sentence of paragraph 13 
of the bill for a receiver is as follow-s: 

“Their salaries of $5,200 per annum as employees of the 
corporation have been paid from week to w-eek, but their 
bonus for their fiscal year beginning January 31, 1934, 
and ending February 1, 1935, amounting to $3,139.68 to 
each, is due and unpaid, and the defendant, David T. 
331 Langrock, refuses to permit the payment thereof.” 

Witness signed and sw-ore to that. He knew that 
Mr. Langrock did object to their drawing that bonus, on 
the ground that the corporation had not earned the ten 
per cent., not as to any other methods; witness thinks 
there must have been some reason why that w-as stated 
there, there must have been evidence to show that. 

Thereupon the follow-ing occurred: 

“Q. Shortly after you filed that bill, you put all the 
deposits of the store into the special account and not into 
the general account, did you not? A. Yes, sir. 
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Q. Did you have any authorization from Saltz Brothers, 
Incorporated, to do that? A. The reason— 

Q. (interposing) I did not ask you the reason; I asked 
you if you had any authorization to do that. A. I don’t 
recall; I don’t remember. 

Q. Will you say that you had? A. I don’t know that 
there was anything taken out of the regular account and 
put in the special. The regular account might have been 
depleted. There might not have been anything to take out. 

Q. That is not the question. I asked you if, after that, 
you did not deposit in the special account all receipts of the 
business. A. We did. 

Q. Did you have any authority from the board of di¬ 
rectors or other officers of the corporation to do it? 
332 A. The action of Mr. Langrock in refusing to sign 
ordinary checks for salaries, rent, pay roll, light, 
merchandise, made that action necessarv. 

Q. It did? A. It did. 

Q. Had Mr. Langrock declined to sign any checks other 
than these $19-a-week checks? A. He had. 

Q. Which checks? A. They will be produced.” 

(No such checks were at any time produced or offered in 
evidence by defendants). 

Witness further testified as follows: 

Thereafter witness continued to put into the special ac¬ 
count all of the receipts of Saltz Brothers, Incorporated. 
He knew that Justice Letts on August 12, 1935, rendered a 
decision dismissing witness’s bill in the receivership case, 
and on August 14 he entered an order to that effect. On 
August 14, 1935, witness drew a check against this special 
account to the order of Lewis Saltz in the sum of $2,500.00 
and another check to the order of S. Thomas Saltz in the 
same amount; on August 17 he drew against this same 
special account a check to Lewis Saltz for $780.30 and one 
to S. Thomas Saltz for $780.31. S. Thomas Saltz cashed 
his two checks, and witness cashed his two. 

Witness knew at the time that the case had been ap¬ 
pealed ; he knew they were paying other bills of the store, 
they were carrying right along. The board of directors 
never disputed their right to the bonus. Mr. Langrock 
might have disputed it. It was not necessary that the 
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333 Board of Directors authorize payment to witness 
and S. Thomas Saltz; it does not state so, that the 

directors had to authorize that. Mr. Langrock took many 
liberties with stating things for his own personal benefit 
that witness did not always take as he said. 

Witness did not ask the Board of Directors to sanction 
payment to him of that bonus. He knew’ at that time 
there was a question about the bonus. 

Thereupon the following occurred: 

“Q. Nevertheless, you and S. Thomas Saltz, having made 
it possible to draw the funds out of the bank by putting all 
the receipts of Saltz Brothers, Incorporated, into the 
special account, drew* on that special account for that 
amount? A. Not because of that, no. Not because of that. 

Q. Not because of that? A. No; because Mr. Langrock 
had refused to sign checks, making necessary, in the opera¬ 
tion of the business, that there be a bank account. 

Q. But there being the opportunity to pay yourselves a 
check for the bonus upon a checking account w’hich did not 
need counter-signature, you drew’ checks and paid yourself 
w’ith knowledge of the fact that your bonus w’as in dispute; 
and writh knowledge of the fact that you had the right 
to draw upon this special account, you and S. Thomas 

Saltz did draw’ checks to vour owm order for the amount 

* 

of your bonus and paid yourselves? A. Yes, w’e did.” 
Witness further testified: 

That w r as tw’o days after Mr. Justice Letts had rendered 
his decision. Following that, September 25 or 26, 1935, 
witness w’as again called upon by Mr. Mclnnis and Mr. 
Langrock; they did not show the resolutions, they stated 
' that they had come dowm pursuant to the resolu- 

334 tions. Mr. Langrock said he came to take charge 
1 of the business. He advised witness that the corpor¬ 
ation had passed resolutions authorizing him to do that. 
Witness still then maintained that that was an illegal meet¬ 
ing and that Mr. Langrock w’as not the president of the 
corporation and that witness was, and further that they 
were in court, that there w’as a bill for the appointment of 
a receiver that had been taken to the Court of Appeals. 
Witness told Mr. Langrock that, and declined to turn the 
business over to him. Mr. Langrock filed this bill. 
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There was an argument December 5,1935, of a temporary 
injunction before Mr. Justice Wheat, and the case came on 
for trial on the third day of February, 1936. 

Thereupon counsel stated for the record that the order 
of Mr. Justice wheat discharged the rule for preliminary 
injunction and advanced the cause and set it for trial; it 
■was not reached for trial on the date set but finally came on 
for hearing on February 3,1936. 

Thereupon witness testified: 

Witness believes that the allegation was embodied in the 
bill that he and S. Thomas S. Saltz had undertaken to pay 
themselves this bonus when thev were not entitled to it; 
he cannot say at the moment that he remembers it, but if 
it was there he certainly had knowledge of it; also of the 
allegation that he and S. Thomas Saltz had wrongfully 
paid themselves that bonus in June 1935, he knew that was 
the allegation of the bill. 

On February 1, 1936, witness drew a check against this 
special account, payable to the order of Petty Cash, in the 
sum of $1,500.00; he drew the money himself, he got the 
money; the check was drawn against petty cash, -went 
335 into the store, and witness took it from the store 
funds. He paid himself, if he remembers correctly, 
from the petty cash. He drew this check to the order of 
petty cash in the sum of $1,500.00, took the $1,500.00 around 
to the store and put it in petty cash—more or less that is 
right; he does not know which is correct. He does not 
know whether he put it in his pocket before he put it into 
petty cash, or whether he put it into petty cash first and 
then put it in his pocket; he had the $1,500.00. 

Witness would not be expected to remember whether 
February 1 -was Saturday; he thinks the case began on 
Tuesday. Irrespective of the day of the w r eek, on Febru¬ 
ary 3,1936, witness drew a check to the order of petty cash 
in the sum of $4,400.00; that cash was likewise paid to 
witness and his brother, or one or the other, or both, paid 
to them by themselves. He does not recall why the checks 
were drawn to petty cash instead of to their order in¬ 
dividually; he does not remember now whether he had any 
reason for doing it. The bookkeeper did it without reason; 
witness signed them. WTien he signed them he knew they 
were drawn to the order of petty cash. He is not sure 
that he took them to the bank and got the cash, witness’s 



2S6 SALTZ BROTHERS VS. LEWIS SALTZ AND THOMAS SALTZ. 

bookkeeper may have. That is witness’s signature. Wit¬ 
ness means emphatically to tell that he does not know how 
this money was handled, he does not know whether he sent 
the bookkeeper around to bring the money to witness. 
Witness did not take anything; he paid himself the sum 
of $4,400.00; he would rather use the word “pay”. He did 
that on the morning of February 3, 1936, after the year 
had ended on Januarv 31. 

Thereupon witness testified: 

“You could not have drawn it anv earlier. I don’t be- 
lieve that it was available any earlier. I think we 
336 depended on Saturday’s receipts to reimburse the 
account.” 

Thereupon witness further testified: 

When witness started calculating his bonus for the year 
1934, the fiscal year ended January 31, 1934, for the year 
1933. For the fiscal year 1934 which ended, according to 
the then-existing arrangement, on January 31, 1935, the 
end of the fiscal year was moved up to February 28, 1935. 
Witness thinks that was done because it showed a better 
relative position with the stock. It had been his custom, 
at least .for those two years, to draw their checks at the end 
of the fiscal year. The bonus for the year 1935, for the fiscal 
year which ended February 28, 1936, was not due until the 
end of the fiscal vear, but thev onlv drew it for eleven 

v 7 w w 

months; they did not wait until the end of the fiscal year, 
but somebody calculated the bonus for eleven months; he 
is not sure that Mr. Gingrich or Councilor & Buchanan did 
it; it was done at witness’s direction. Then, having cal¬ 
culated a month ahead of time, witness drew out of the 
bank this $7,200.00 to pay themselves that bonus. 

As to the $4,400.00 on February 3,1936, the very day the 
trial of this case started, he would rather rely on the dates 
that the records contain; the check is dated, the bank state¬ 
ments will show; witness does not think counsel should ask 
him the date. Witness filed an answer to the petition for 
return of those funds, stating that he had drawn this money 
before the trial of this case had started; the case started on 
February 3, and witness drew this money out at 9:15 A. M., 
and therefore before the trial of the case had started. 

In witness’s receivership bill filed in 1935, to which wit¬ 
ness swore, there is an averment that Mr. Langrock ob- 
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jected to the payment of the bonus; he does not 

337 remember just the wording of that. He did know 
that Mr. Langrock objected to the payment of the 

bonus, he knew there was an objection. As to the payment 
of the first bonus, for the fiscal year which ended January 
31,1934, he knew that after December, the end of December, 
Mr. Emery had written a letter—not Mr. Langrock—stat¬ 
ing that the bonus had been incorrectly figured according to 
his deduction, because witness included in the calculation of 
the bonus the income from the leased department. 

As president of the company, witness was familiar with 
the by-laws of the company. 

Thereupon Section 12 of Article V of the by-laws was 
read, as follows: 

“No executive of the corporation shall at any time owe 
the corporation any amount charged to his personal account 
for a period in excess of sixty days from the date bill has 
been rendered, and all such bills shall be rendered monthly. 
Any such amount so owing to the corporation by executives 
at the time payment of any bonus or bonuses is due to be 
made to such executive, or dividends paid on stock owned by 
said executive, shall be deducted from such amount.” 

Witness further testified : 

He could not say that he knew that at the moment, he 
knew of it; he is more or less familiar with the by-laws. 
They were read. As president of the corporation he knew, 
more or less, what the by-laws of his corporation were. 
When witness took this bonus in August, 1935, there had 
been due from him since February 9, 1935, the sum of 
$99.26; he admitted on the stand that that amount was due. 
He did not deduct that from the payment of the bonus to 
himself. He also knew that on May 1, 1935, there was 
$114.13 due from S. Thomas Saltz to the corpora- 

338 tion. That was not deducted from his bonus. 

Thereupon witness identified his signature to min¬ 
utes of meeting of October 6, 1932; a portion of said min¬ 
utes was read, as follows: 

“Subject, petty cash. 

“It was voted and was ordered that a petty cash fund 
be kept on hand at the store in the amount of $100 and 
that once each week, or oftener if necessary, a check be 
drawn against the principal bank account, made payable 
to petty cash funds, which shall have attached to check a 
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duplicate of the voucher of all individual payments made 
from the petty cash fund. The corporation shall prepare 
petty cash payment slips that will be numerically numbered 
in original and duplicate. The original of each will remain 
in the corporation’s office and a copy attached to the check 
sent to the treasurer for counter-signature, this check being 
marked, ‘For reimbursement to petty cash funds.’ ” 

When witness drew a check for $4,400.00 to petty cash 
on February 3, 1935, he did not attach any such memoran¬ 
dum to it; he did not send any such memorandum to the 
corporation. He had not drawn $4,400.00 to the order of 
petty cash before. 

Thereupon witness identified his signature to minutes of 
meeting of November 19, 1932; a portion of said minutes 
was read, as follows: 

“The rental received for the sub-rent department should 
be classified and credited to the rental overhead, clearly 
showing the same as an income from rent on all future 
statements, and it was so voted.” 

Thereupon Charles B. Mclnnis was called as a witness 
on behalf of plaintiff in rebuttal. 

339 Thereupon copies of letters to the National Metro¬ 
politan Bank and to Riggs National Bank, each dated 
March 1, 1935, were received in evidence as Plaintilf’s Ex¬ 
hibits Nos. 13 and 14, respectively. Said Exhibit No. 13 
is as follows: 

“National Metropolitan Bank 
Washington, D. C. 

In re: Saltz Brothers, Inc. 

Dear Sirs: 

It is the desire of the Board of Directors of Saltz Broth¬ 
ers, Inc. that checks signed in accordance with the authori¬ 
zation and signature cards existing prior to February 25th, 
1935 shall be honored by your bank until further notice, 
in addition to checks signed in accordance with the authori¬ 
zation filed with your bank on February 25th, 1935. I, 
therefore, hand you a resolution of the Board of Directors 
authorizing your bank to honor checks signed in accordance 
with the prior authorization until further notice. 

Very truly yours, 

CHAS. B. McINNIS” 
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Said Exhibit No. 14 is of the same tenor and is addressed 
to Riggs National Bank. 

Thereupon the witness testified as follows: 

Witness was present in New York, as Mr. Lewis Saltz 
testified, at the time of the discussion of the sale of Mr. 
Langrock’s stock. With respect to the time of payment, 
the difference was that Mr. Lewis Saltz and Mr. Thomas 
Saltz wanted ten years within which to pay for the stock. 
Mr. Langrock was unwilling to allow that length of time, 
and that was the basic reason why the compromise was 
called off. 

340 Thereupon both sides rested. 

The foregoing contains the substance of all the 
evidence given on the hearing of this cause before the 
Auditor, and in order that the same may be preserved and 
made of record this Statement of Evidence is duly stated, 
approved and signed, and filed in the above entitled cause 
this 17th day of June, 1940. 

It is hereby, stipulated by and between counsel for the 
respective parties that reference may be had, by the Court 
and the parties hereto, to the Findings of Fact and Con¬ 
clusions of Law made by the Court in this case March 31, 
1936, and appearing on pages 86 to 9S of the Transcript 
of Record in case No. 6752, United States Court of Appeals 
for the District of Columbia, April Term 1936, as though 
said Findings of Fact and Conclusions of Law were fullv 
set forth in the Record herein. 

OLCOTT, HAVENS, WAND¬ 
LESS & STITT 

By CHARLES B. McINNIS 

JOHN E. LASKEY 
Attorneys for Plaintiff 

TOBRINER, GRAHAM, BREZ 

& TOBRINER 

By W. N. TOBRINER 
Attorneys for Defendants 
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341 Statement of Points. 

Filed May 8-1940 

• • • 

The Court erred: 

1: In overruling plaintiff’s exceptions Nos. I, II, III-A, 
III-B, IV, V, VI, VII, and VIII to the Report of the 
Auditor filed herein. 

2: In failing to hold as matter of law that the contract 
of employment of defendants by plaintiff terminated by its 
own provisions October 11, 1934. 

3: In holding as matter of law that the contract of em¬ 
ployment of defendants by plaintiff continued in any man¬ 
ner or for any purpose after the date of termination 
provided therein, to wit, October 11, 1934. 

4: In holding as matter of law that there was any implied 
or other continuation or extension of the contract of em¬ 
ployment of defendants by plaintiff after the expiration 
of said contract October 11, 1934. 

i 5: In holding as matter of law that there was an 

342 implied or other continuation or extension of the 
employment of defendants by plaintiff after the ex¬ 
piration of said contract and after February 25, 1935. 

6: In holding as matter of law that ‘defendants are en¬ 
titled to salaries and bonus, as provided for in said con¬ 
tract of employment, for the period October 11, 1934, to 
February 25, 1935; to such salaries and bonus for the 
period February 25, 1935, to September 26, 1935; and to 
such salaries for the period September 26, 1935, to Febru¬ 
ary 27, 1936, which they actually drew subsequent to Sep¬ 
tember 26, 1935. 

7: In holding as matter of law that defendants are en¬ 
titled to any bonus provided for in said contract of em¬ 
ployment for any period after October 11, 1934. 

8: In holding as matter of law that sales in leased de¬ 
partments in plaintiff’s store should be included in “net 
sales of the business” of plaintiff for computation of the 
bonus provided for in said contract of employment. 

9: In disregarding the law of the case as established by 
the Conclusions of Law and the decree of the Court herein, 
and by the decision of the United States Court of Appeals 
for the District of Columbia, affirming said decree. 
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10: Iii finding any sum whatsoever to be due from plain¬ 
tiff to defendants Lewis Saltz and S. Thomas Saltz or 
either of them. 

11: In failing to find that there is a balance due from 
defendants Lewis Saltz and S. Thomas Saltz, and each of 
them, to plaintiff, in the sum of $3,942.86 taken by them as 
salary for the period October 11, 1934, to February 25, 
1935, subject to allowance of compensation on the basis 
of a quantum meruit; and in the further sum of 
343 $10,400.00 taken by them as salary for the period 

February 25, 1935, to February 27, 1936; and in the 
further sum of $504.80 overpayment taken by them on ac¬ 
count of bonus for the fiscal year ending January 31, 1934; 
and in the further sum of $3,846.17 overpayment taken by 
them as bonus for the thirteen-months’ period ending Feb¬ 
ruary 28, 1935; and in the further sum of $7,242.94 taken by 
them as bonus for the eleven-months’ period ending Jan¬ 
uary 31, 1936; or a total amount due from defendants to 
plaintiff of $25,936.77, as shown in plaintiff’s statement of 
account. 

12: In ratifying and confirming the Report of the Au¬ 
ditor herein: 

(a) In that said report fails to give due effect to the 
terms of said contract of employment, to the terms of the 
lease of space in plaintiff’s store, to the books of plaintiff 
as kept by defendants during their said employment, and 
to other testimony adduced before the Auditor; 

(b) In that said report fails to give due effect to the 
decree and to the Findings of Fact and Conclusions of 
Law of the Court herein, and to the decision of the United 
States Court of Appeals for the District of Columbia, 
affirming said decree; 

(c) In that said report states the account of plaintiff 
with the defendants, instead of the “account of the defend¬ 
ants with the plaintiff”, as directed in the order of refer¬ 
ence entered herein February 27, 1936. 

OLCOTT, HAVENS, WAND¬ 
LESS & STITT 

By CHARLES B. McINNIS 
JOHN E. LASKEY 
Attorneys for Plaintiff 
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344 Memorandum 

May 14 1940 

Time for filing the record on appeal in the United States 
Court of Appeals for the District of Columbia, extended 
to and including the nineteenth day of June, 1940. 


345 Designation of Record. 

Filed May 8 - 1940 

» * mm 

The Clerk of the Court will please prepare a transcript 
of the record on appeal in the above-entitled cause, and 
include therein the following papers and proceeedings: 

1: Findings of Fact and Conclusions of Law, filed 
March 31, 1936, as follows: 

Findings of Facts Nos. 1, 3, 6,11,12,13,14,15, 16, 17, 18, 
19, 20, 21, 22, 23; 

Conclusions of Law Nos. 5, 6, 7. 

2: Order granting injunction and accounting, entered 
February 27, 1936. 

3: Petition for Return of Funds, and Exhibits 2, 8 and 9 
thereto, filed March 12, 1936. 

4. Rule to Show Cause issued on said petition, issued 
March 12, 1936. 

5: Answer of Respondents to petition and rule, filed 
March 31, 1936. 

6: Decree entered April 28, 1936. 

7: Auditor’s Report, filed June 25, 1938, as follows: 
Paragraph 1; 

346 Paragraph 2, first 3 lines; 

Paragraph 3, first 2 lines; 

Paragraphs 4, 5, 6; 

Paragraphs 9,10; 

Paragraph 11, first 12 lines; 

Paragraph 13; 

Paragraph 14, first 6 lines; 

Paragraphs 15,16; 

Paragraph 17, first 7 lines, and lines 29-30-31, page 48; 
Paragraphs 18, 19, 20, 21, 22, 23, 24; 

Accounts; 
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inserting stars to indicate omissions. 

8: Plaintiff’s exceptions to Auditor’s Report, filed July 
5,1938. 

9: Order overruling exceptions and confirming Audi¬ 
tor’s Report, entered February 14, 1940. 

10: Memorandum of filing of plaintiff’s Motion to 
Amend Findings and Judgment, filed February 23, 1940. 

11: Order overruling Motion to Amend Findings and 
Judgment, entered March 19, 1940. 

12: Notice of Appeal, filed April 10, 1940. 

13: Memorandum of filing of bond for costs. 

14: Statement of Evidence. 

15: Statement of Points. 

16: This Desigation. 

OLCOTT, HAVENS, WANDLESS 
& STITT 

By CHARLES B. McINNIS 
JOHN E. LASKEY 
Attorneys for Plaintiff. 

347 Service of the foregoing Designation of Record 
made by mailing copy thereof, postage prepaid, to 
Messrs. Tobriner, Graham, Brez and Tobriner, Southern 
Building, Washington, D. C., attorneys for defendants, this 
7th day of May, 1940. 

JOHN E. LASKEY 
Attorney for Plaintiff. 


348 Counter-Designation of Record. 

Filed June 17 1940 

• • • # 

With consent of counsel as to time, the defendants file 
this counter-designation of record on appeal in the above- 
entitled cause, and request the Clerk of the Court to include 
in the Transcript of Record, in lieu of Item 7 of the plain¬ 
tiff’s designation, the following: 

The report of the Auditor, filed June 25, 1938, omitting 
therefrom all of paragraph 3 save the first two lines there- 


294 SALTZ BROTHERS VS. LEWIS SALTZ AND THOMAS SALTZ. 

of, and inserting- in lieu of said omitted portion of said 
paragraph the following notation: 

(Note: Said Findings of Fact, and the Conclusions of 
Law found by the Court March 31, 1936, appear on pages 
86 to 98 of the Transcript of Record in case No. 6752, U. S. 
Court of Appeals for the District of Columbia, April 
Term 1936.) 

WALTER N. TOBRINER 
for TOBRINER, GRAHAM, BREZ & 
TOBRINER 

Attorneys for Defendants 
We consent as to time: 

OLCOTT, HAVENS, WANDLESS & STITT, 

Bv CHARLES B. McINNIS 
JOHN E. LASKEY 
Attorneys for Plaintiff 

349 District Court of the United States for the 
1 District of Columbia 

United States of America, 

District of Columbia , ss: 

I, Charles E. Stewart, Clerk of the District Court of the 
United States for the District of Columbia, hereby certify 
the foregoing pages numbered from 1 to 196, both inclusive, 
to be a true and correct transcript of the record, according 
to directions of counsel herein filed, copies of which are 
made part of this transcript, in cause No. 59594 in Equity, 
wherein Saltz Brothers, Incorporated, a corporation, is 
Plaintiff and Lewis Saltz and S. Thomas Saltz are Defen¬ 
dants, as the same remains upon the files and of record in 
said Court. 

In Testimony Whereof, I hereunto subscribe my name 
artd affix the seal of said Court, at the City of Washington, 
in said District, this 18th day of June, 194(3. 

i CHARLES E. STEWART, 

Clerk , 

(Seal) By CHAS. B. COFLIN, 

Assistant Clerk. 
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350 Endorsed: United States Court of Appeals for 
the District of Columbia Filed Jun 25 1940 Joseph 
W. Stewart, Clerk 

In the United States Court of Appeals for the 
District of Columbia 

April Term 1940 
No. 7700 

Saltz Brothers, Incorporated, Appellant , 

v. 

Lewis Saltz and S. Thomas Saltz. 

Designation for Printing . 

Now comes the appellant in the above-entitled case, by 
Charles B. Mclnnis and John E. Laskey, its attorneys, and 
directs the Clerk that, if the Court shall grant the motion 
of appellants Filed herein this 25th day of June, 1940, to 
consider the record in its case No. 6752, April Term 1936, 
as part of the record herein, then and in that event the 
record as filed in this case shall be printed except the fol¬ 
lowing parts thereof, which the Clerk is, in that event, di¬ 
rected to omit, namely: 

1: Omit pages 2 to 17, inclusive; 

2: v Omit pages 26 to 36, inclusive; 

3: On page 120, line 2; change comma after the word 
“Langrock” to a period; omit the words “as follows”; 
omit lines 3 to 30, inclusive. 

4: On page 121, omit lines 1 to 7, inclusive; 

Line 10, change comma after the word “Langrock” to a 
period; Line 10, omit the words “as fol-”; omit lines 11 to 
23, inclusive. 
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Counsel certifies that the matter designated for omission 
is now of record in this Court, in said cause No. 
351 6752, April Term, 1936. 

SALTZ BROTHERS, INCORPORATED, 

By CHARLES B. McINNIS 

Transportation Building, Washington, 
D. C. 

JOHN E. LASKEY 

509 Albee Building, Washington, D. C. 
Attorneys for Appellant 

Service of copy of the foregoing Designation for Print¬ 
ing acknowledged this 24th day of June, 1940. 

TOBRINER, GRAHAM, BREZ & 
TOBRINER 

Bv W. N. TOBRINER 
1 Attorneys for Appellees 

Ehdorsed on cover: No. 7700 Saltz Bros., Inc., Appel¬ 
lant, vs. Saltz et al. United States Court of Appeals for 
the District of Columbia Filed Jun 18 1940 Joseph W. 
Stewart, Clerk. 
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IN THE 


?Hntteb States Court ot Appeals 

FOR THE DISTRICT OF COLUMBIA. 
April Term, 1940. 


No. 7700. 


Saltz Brothers, Incorporated, A Corporation, 

Appellant, 


v. 

Lewis Saltz and S. Thomas Saltz. 


BRIEF FOR APPELLANT. 


JURISDICTIONAL STATEMENT. 

This is an appeal from a final judgment of the Dis¬ 
trict Court of the United States for the District of 
Columbia, holding an Equity Court. 

The jurisdiction of said District Court of the United 
States is based upon the Code of Law for the District 
of Columbia, Sections 2, 61, 62, and 85: The Code of 
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the District of Columbia, 1929, Title 18, Sections 1, 43, 
44, 46, 47, and 101. 

The jurisdiction of this Court to review said final 
judgment is based upon the Code of Law for the Dis¬ 
trict of Columbia, Sections 221 and 226; The Code of 
the District of Columbia, 1929, Title IS, Sections 1, 21, 
and 26. 

The pleadings showing existince of such jurisdiction 
appear in the record at pages 1-16 (bill of complaint); 
98 (order granting injunction and accounting); 151-160 
(petition of plaintiff for return of funds) and 166-167 
(order thereon); 236-237 (order overruling exceptions 
and confirming Auditor’s Report); 238 (notice of ap¬ 
peal). 

STATEMENT OF THE CASE. 

The decree here appealed from (R. 236-237) con¬ 
firmed the report of the Auditor (R. 167-226) on an 
accounting had by him under order entered in this 
cause February 27, 1936 (R. 98). The parties will be 
designated as they stood below. Said order granted 
the prayers of the bill of complaint filed herein Sep¬ 
tember 27, 1935, (R. 1-16), and directed an accounting 
to ascertain the amount due from defendants (appel¬ 
lees here), Lewis Saltz and S. Thomas Saltz, to plain¬ 
tiff, Saltz Brothers, Incorporated, a corporation (ap¬ 
pellant here). Defendants appealed (R. 99). This 
Court, on March 15, 1937, affirmed the decree (its case 
No. 6752, reported in 67 App. D. C. 116, 89 F. 2d 860.) 
Hearings before the Auditor were then had; the Audi¬ 
tor stated the account and found a balance due from 
plaintiff to each of the defendants (R. 221-226). Ex¬ 
ceptions were noted by plaintiff (R. 227-236) and by 
defendants, and overruled, and the Auditor’s Report 
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was confirmed (R. 236-237). Thereupon this appeal 
was noted by plaintiff (R. 238). 

Plaintiff’s exceptions were based upon errors of law 
of the Auditor in failing to give due consideration and 
effect to the evidence, to the record, and particularly 
to the Findings of Fact and Conclusions of Law of the 
District Court, and the mandate and opinion of this 
Court. 

Said Findings of Fact (R. S6-96) and the opinion of 
this Court (67 App. 116-119) give comprehensive 
statements of the case to the time of trial. The facts 
here pertinent, and the proceedings after the previous 
appeal, are as follows: 

Plaintiff, Saltz Brothers, Incorporated, was incor¬ 
porated in Connecticut July 17, 1929 (R. 1, 2, 143-144), 
pursuant to a “basic agreement” (R. 47-57, 104) 
dated June 2S, 1929, between David T. Langrock, 
Lewis Saltz and S. Thomas Saltz. Said agreement 
provided for the organization of “Saltz Brothers, In¬ 
corporated”, to establish and operate an outlet store 
in Washington for men’s clothing manufactured by 
Langrock Clothing Company, and for employment of 
Lewis Saltz and S. Thomas Saltz by the new corpora¬ 
tion to manage the store for five years from its open¬ 
ing. Langrock, Lewis Saltz, S. Thomas Saltz and 
two others were elected directors; bylaws were 
adopted; Lewis Saltz was elected president, S. Thomas 
Saltz vice-president and secretary, and Langrock 
treasurer. Said directors and principal officers re¬ 
tained their positions until the election of February 9, 
1935 (R. 87, 144-148). The corporation entered into a 
franchise agreement with Langrock Clothing Com¬ 
pany, providing for purchase of 85 per cent, of its 
wool clothing requirements (R. 146, 148, 88). The di- 
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rectors by resolution of July 29, 1929, voted to employ 
Lewis Saltz and S. Thomas Saltz to manage the Wash¬ 
ington store for five years, as provided in the basic 
agreement. Their salaries were $5,000.00 each for the 
first year, and by subsequent action (R. 147) $5,200.00 
each thereafter; and under said agreement and reso¬ 
lution they were given the right, after the first year, 
to a bonus of 2 1 /> per cent, each on “net sales of the 
business” in excess of $150,000.00, conditioned on a 
10 per cent, net profit on capital invested (R. 7-8, 50- 
51). 

Saltz Brothers, Incorporated, opened its retail cloth¬ 
ing and furnishing business at 1341 F Street, North¬ 
west, on October 11, 1929, and said business has since 
been there conducted. Until February 27, 1936, Lewis 
Saltz and S. Thomas Saltz managed the store and kept 
books and records of plaintiff’s business therein (R. S, 
240). No contract of employment, other than that of 
defendants, was authorized or made, and no salary 
was paid to any one as an officer of the company. The 
company never paid a dividend, and several times 
during defendants’ management it was in financial dif¬ 
ficulties, particularly in the fall of 1932 (R. 89, 90; 104- 
105, 106-111, 122). 

The Board of Directors required that all receipts 
from the business of plaintiff should be deposited in a 
designated bank in a regular account, to be disbursed 
only on check of the corporation countersigned by its 
Treasurer or Assistant Treasurer; provision was 
made for a special account for payment of salaries and 
current expenses, to be disbursed on check drawn by 
either Lewis Saltz or S. Thomas Saltz, without coun¬ 
ter-signature, deposits in said special account to be 
made only by countersigned check on the regular ac¬ 
count (R. 9, 95). 
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By a supplemental agreement of March 5, 1931, 
defendants stated their desire to obtain complete con¬ 
trol and ownership of the corporation; and Langrock 
agreed to sell them, at the expiration of the basic 
agreement of June 28, 1929, all his holdings of the 
corporation’s stock, upon conditions therein stated 
and agreed to (R. 57-60, 89, 105, 275-276). 

At a meeting of plaintiff’s directors held January 
15,1934, Lewis Saltz asked for the payment to him and 
his brother of a bonus on the year’s business, but pay¬ 
ment was postponed because of 

“the existing financial condition and the lack of 
working capital on the part of the corporation to 
meet its obligations at maturity.” (R. 196, 261- 
262). 


At a directors’ meeting held on April 9, 1934, in 
New York City (not at the company’s office in New 
Haven, Connecticut, where its records were), Lewis 
Saltz presented a financial statement of February 28, 
1934, which for the first time 

“showed a profit after eliminating accumulation 
of losses” 

and that practically all accounts payable were being 
paid at maturity (R. 197, 262). He then presented a 
computation of bonus (R. 198) which was examined 
by Langrock and another director; neither raised any 
question at that time as to the items therein included 
(R. 262-263). The directors ordered that a bonus 

“in the amount of $988.64 to both Thomas and 
Lewis Saltz * * for the period closing as per state¬ 
ment dated Jan. 31 1934” 
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be paid in weekly instalments over a period of a year 
(R. 197, 263). Said bonus, totalling $1,977.28, was 
paid in part by weekly checks of $19.00 each, applied 
tb reduce defendants’ $7500.00 note for their purchase 
of stock. December 31, 1934, defendants were notified 
that the bonus was incorrectly computed, because 
sales of hats and shoes made by lessees of space in 
plaintiff’s store were improperly included in “net 
sales of the business’’, and forty of said checks were 
not countersigned or paid (R. 175, 241, 263, 2S7). 

July 11, 1934, in a letter to Langrock, Lewis Saltz 
stated: 

“The five year employment agreement is ended 
and a new agreement will have to be entered 
into”. 

(R. 276). On several occasions in 1934 (R. 112, 121), 
and in January, 1935, Langrock, majority stockholder, 
endeavored to have a meeting of stockholders to con¬ 
sider the settlement to be had at the expiration of de¬ 
fendants’ contract of employment; defendants, then 
president and secretary of the corporation, refused to 
call such meeting. They made no effort to secure a re¬ 
newal of the expired contract of employment, or a new 
contract; and no renewal of their employment was 
had; but after October 11, 1934, they continued to hold 
the corporate property, conduct the store, and pay 
themselves from plaintiff’s funds their salaries of 
$100.00 each per week. (R. 91, 95-96, 97, 112; 67 App. 
D. C. 116, 118). 

A stockholders’ meeting called under the provisions 
of the Connecticut statutes was held February 9, 1935 
(R. 112-118). Defendants refused to attend (R. 278- 
280). Directors were elected; they met and elected 
Langrock President and Treasurer, A. J. Kellenberg 
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Vice-president and A. E. Rubington Secretary; and 
Langrock as President was authorized to hire a man¬ 
ager for the store, to dispense with the services of any 
and all employees, and to take immediate possession 
and control of the corporation, and its business and 
property (R. 67-74, 91-94, 112-118). 

February 25, 1935, Langrock, accompanied by 
Charles B. Mclnnis, the company’s attorney, made de¬ 
mand on Lewis Saltz for possession of the store, told 
him that he was no longer manager but that if he and 
his brother would cooperate with the new management 
they would be continued in the employ of the store. 
Lewis Saltz refused to recognize Langrock as Presi¬ 
dent or as manager, or to take orders from him, 
warned him not to try to exercise any authority over 
any of the employees, that he would get into trouble 
if he did, and referred to means whereby he was going 
to keep Langrock out of the store (R. 94, IIS-119, 129, 
244-245, 265, 271-272, 2S0). 

Thereupon negotiations were had between Lang¬ 
rock and defendants, and their respective counsel, re¬ 
garding defendants’ purchase of Langrock’s stock in 
the corporation, in compliance with the supplemental 
agreement of March 5, 1931. Langrock offered to sell 
it, payment to be made over some two to four or five 
years. A verbal agreement was reached on certain 
features of the purchase, but not as to the time al¬ 
lowed for payment. To prevent harm to the store by 
defendants during the negotiations, the attorneys 
agreed that none of the parties w’ould do anything to 
change the status of the store until after the settle¬ 
ment had been worked out. Said negotiations con¬ 
cerned, not a continuation of defendants’ management 
of the store as employees or officers of plaintiff cor- 
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poration, but only such purchase of Langrock’s stock 
by defendants (R. 45; 248-250, 251; 266-267, 277). A 
proposed agreement was drafted by the attorneys, al¬ 
lowing ten years, as desired by defendants, for pay¬ 
ment for the stock; Langrock was unwilling to allow 
that period of time, and the agreement was not exe¬ 
cuted. Said negotiations continued for some six 
weeks. Plaintiff’s president and attorney made no 
further attempt, at that time, to take over the busi¬ 
ness; they regarded it as operating under the agree¬ 
ment between the attorneys (R. 250, 251; 265-267; 
289). 

In the spring of 1935 defendants set up on the com¬ 
pany’s books a bonus to themselves, totalling $6,- 
560.61, for the thirteen-montli period ending Feb¬ 
ruary 28, 1935, and extending over four months be¬ 
yond the expiration of their contract of employment. 
}7o authorization of the Board of Directors was given 
for the computation or payment of such bonus (R. 256- 
257, 153-154, 161-162; 263-264). 

About May 5, 1935, defendants learned from the 
Secretary of State of Connecticut that in December, 
1933, a certificate of forfeiture of the company’s char¬ 
ter had been entered because of failure to file annual 
reports, for the filing of which reports defendants as 
officers were responsible (R. 36-3S, 91). They took no 
steps to have such forfeiture set aside, which could 
be done by filing a report and paying a $25.00 fine (R. 
132, 143-144, 2S0-281). 

Instead, on June 19, 1935, Lewis Saltz and S. 
Thomas Saltz filed their bill of complaint against 
“Saltz Brothers, Inc., a purported corporation”, and 
others, on the ground that the corporate charter was 
forfeited; that payment of their bonus for the year 
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ending February 1, 1935, was refused; and that they 
were no longer willing to continue the operation of the 
business. They prayed appointment of a receiver for 
the corporation, and the disposition of its assets in the 
District (R. 35-63; 132; 280-282). 

Langrock and the other officers of plaintiff had no 
knowledge of the forfeiture of the charter until the 
filing of said receivership bill. Five days later, June 
24,1935, the charter was reinstated by the simple filing 
of the report and the payment of $25.00 (R. 91, 94,141, 
143). 

On motion, said receivership bill was dismissed Au¬ 
gust 14, 1935. Lewis and S. Thomas Saltz noted an 
appeal, perfected August 16, 1935 (R. 94, 240, 2S3). 
The decree was reversed, and the cause remanded for 
further proceedings (65 App. D. C. 393, 85 F 2d 246). 
After the decision of this Court sustaining the judg¬ 
ment in the former appeal in this case, the issues in the 
receivership case were res ad judicata. 

From June 19,1935, in violation of the bylaws of the 
corporation, Lewis and S. Thomas Saltz ceased depos¬ 
iting plaintiff’s funds in its regular account, but de¬ 
posited receipts from its business in the special ac¬ 
count, from which they could, and did, withdraw said 
funds at their own will on checks signed by either, 
without countersignature. (R. 11, 21-22, 95, 282-284), 
and from which they took to themselves by with¬ 
drawals on August 14 and 17, 1935, the contested bo¬ 
nus of $6,560.61 (R. 154, 161-162; 282-283). 

After corporate meetings in August and September, 
1935, which meetings defendants refused to attend, 
and the re-election of the directors and officers elected 
in February, (R. 75-86, 94-95), Langrock as President, 
accompanied by Mr. Mclnnis, went to the store on 
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September 26, 1935, and told both Lewis and S. 
Thomas Saltz that he had come to take charge of the 
store. Lewis Saltz, speaking in the presence of his 
brother, refused to recognize the corporate meetings, 
or Langrock as manager or President, and ended: 
“Now you have got your answer, so get out and stay 
out.” (R. 95, 120, 129, 245-246, 272, 2S4). 

The following day the bill of complaint in this cause 
was filed. 

i 

Defendants in their answer claimed still to be offi¬ 
cers of plaintiff, but denied its corporate existence; 
admitted the five-year period of employment expired 
October 11,1934, averred that “with the consent of the 
corporation” they continued to operate its business; 
and admitted their deposits of plaintiff’s funds in the 
special account, giving as an excuse that Langrock 
had refused to sign checks on the general account (R. 
21, 283). 

Hearing was had February 3 and 4, 1936, before Mr. 
Justice Bailey. No testimony was offered by defen¬ 
dants to prove the “consent of the corporation”, nor 
a refusal to sign checks. February 27, 1936, the de¬ 
cree was signed, enjoining defendants as prayed, and 
ordering an accounting (R. 98). Plaintiff took pos¬ 
session of the store, and defendants noted an appeal 
(R. 99, 272). 

Thereafter it was learned that, with the hearing in 
this cause on the Daily Assignment for February 3, 
1936, defendants on Saturday, February 1, 1936, and 
at 9:15 A.M. on Monday, February 3, 1936, took to 
themselves from the special bank account a so-called 
“bonus” of $7,242.94. The hearing in this cause began 
forty-five minutes later (R. 154-155; 162-163; 285- 
287). 
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On petition of plaintiff, the court ordered defendants 
to turn over the $7,242.94 to receivers of said fund, 
serving without bond and without cost, pending de¬ 
termination of this cause (R. 1 ">1-167). 

After the mandate of this Court in its case Xo. 6752 
on said appeal of defendants, hearings were had be¬ 
fore the Auditor of the District Court (R. 16S-169). 

The account (R. 169-174) against Lewis Saltz and 
S. Thomas Saltz which plaintiff presented before the 
Auditor was prepared in the office of counsel for plain¬ 
tiff, from plaintiff’s books kept by Lewis Saltz and S. 
Thomas Saltz during their conduct of the business, 
and those books were in evidence, as well as audits and 
financial reports of the corporation’s business in that 
period (R. 240-243, 254-259). 

In Paragraph A of the Account, plaintiff claims re¬ 
fund of amounts taken as salary subsequent to the 
expiration of the contract of employment, as follows: 
For the period October 11, 1934, to February 25, 1935, 
the date of formal demand by plaintiff for possession 
of its property, $1,971.43 each, or a total of $3,942.86; 
for the period February 25, 1935, to February 27, 1936, 
date of the injunction herein, $5,200.00 each, or a total 
of $10,400.00. This latter item includes the periods 
February 25, 1935, to June 19, 1935, date of the re¬ 
ceivership bill: June 19, 1935, to September 26, 1935, 
date of the second demand; and September 26, 1935, 
to February 27, 1936, date of the injunction. 

In Paragraph B plaintiff claims return of sums 
wrongfully taken as bonus, as follows: $504.80 of the 
first bonus, for the year ending January 21, 1934, be¬ 
cause sales in leased departments were erroneously in¬ 
cluded in the “net sales” of plaintiff’s business; $3,- 
846.17 of the second bonus, for the year ending Janu- 
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ary 31, 1935, and the month of February, 1935, because 
such leased department sales were included, and be¬ 
cause the period of calculation extended beyond the 
termination of the contract providing for the bonus; 
and $7,242.94, withdrawn in February, 1936, as bonus 
oh “business done 1935”, because no contract for em¬ 
ployment or bonus was in existence during that period. 

Defendants filed with the Auditor their account, 

claiming that, in addition to salary and bonus they had 

received, tliev were entitled to salarv Februarv 25 to 
« » • 

February 27, 1936: the unpaid portion of the first 
bonus, the $7,242.94 taken by them and turned over 
under the court's order; and bonus from February 1 
to 26,1936, a total of $8,482.76 (R. 175). 

The Auditor’s report filed June 25, 1938, (R. 167- 
226), held that sales in leased departments should be 
included in the computation of the bonus payable to 
defendants (R. 19S); that defendants were entitled to 
salaries and bonus until September 26, 1935, when the 
second demand was made by plaintiff for possession 
of its business, and to the salaries to February 24, 
1936, which they actually drew prior to the injunction 
of February 27, 1936 (R. 205, 220). He stated the 
account, not in the terms of the decree as the account 
of defendants to the plaintiff, but as the account of the 
plaintiff to the defendants, and found defendants en¬ 
titled to receive from plaintiff $1,978.57 each, made up 
as follows: 

Balance of first bonus $3S0.00 

Bonus from March 1, 1935, to Sep¬ 
tember 25, 1935 (part of the $7,- 
242.94) 1,598.57 


$1,978.57 




13 


Plaintiff duly excepted (R. 227-236) to the Auditor’s 
report, objecting 1 in general to its findings (Exceptions 
V. and VI., R. 232-233), and its form (Exception IV., 
R. 232), and in particular to the following: 

To the allowance of any bonus after the termina¬ 
tion of the contract of employment, October 11, 

1934, (Exceptions II., III. (A) and (B), R. 22S- 
232) 

To the inclusion of sales of leased departments in 
the computation of the bonus (Exception I., R. 
227-228); 

To the allowance of salary, except on a quantum 
meruit, from October 11, 1934, to February 25, 

1935, (Exception II., R. 228-229); 

To the allowance of any salary thereafter (Excep¬ 
tion III. (A) and (B), R. 2*29-232); 

To the failure to give effect to the Findings of 
Fact and Conclusions of Law of the District 
Court (Exception VII., R. 233-236); and 

To the failure to give effect to the decision of this 
Court affirming the District Court’s decree 
(Exception VIII., R. 236). 

Defendants also filed exceptions to said Auditor’s 
Report. 

Said exceptions of plaintiff and of defendants were 
argued, and overruled, and the Auditor’s report con¬ 
firmed, and it was ordered that defendants pay half 
the Auditor’s fee, and that half be paid from the said 
fund of $7,242.94, and that the remainder of said fund 
be paid, $3,033.30 to plaintiff and $3,704.64 to defen¬ 
dants (R. 236-237). 

Plaintiff’s motion to amend findings and judgment 
was overruled (R. 237-238); and thereupon plaintiff 
noted this appeal (R. 238). 
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STATEMENT OF POINTS. 

The trial court erred: 

1. In overruling plaintiff’s exceptions to the Audi¬ 
tor’s Report; 

2. In ratifying and confirming the Auditor’s Re¬ 
port ; 

3. In disregarding the law of the case as established 
bv the trial court and bv this Court; 

4. In failing to hold as matter of law that the con¬ 
tract of employment of defendants by plaintiff ter¬ 
minated October 11, 1934; 

5. In holding that there was any implied, or other, 
continuation or extension of said contract, after Oc¬ 
tober 11, 1934; 

6. In holding that defendants are entitled to salaries 
and bonus, or either, under said contract, for any 
period after October 11, 1934; 

7. In holding that sales in leased departments in 
plaintiff's store should be included in “net sales of the 
business” of plaintiff in computation of bonus under 
said contract. 

SUMMARY OF ARGUMENT. 

The Auditor, and the District Court in Confirming 
His Report, Disregarded the Law of the Case Estab¬ 
lished by the Former Decree and Its Affirmance by 
This Court. 

The Auditor’s Findings, Confirmed by the Court Be¬ 
low, are Against the Evidence. 

Obvious Errors of Law Intervened in the Auditor’s 
Report Confirmed by the Court: 

(a) The basic agreement terminated for all purposes 
at the end of its designated period. 
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(b) No basis in fact or in law exists for a finding of 
implied or other continuance of the contract of 
employment of defendants. 

(c) No relation of employer and employee between 
plaintiff and defendants could exist after Feb¬ 
ruary 25, 1935. 

(d) Provisions for bonus terminated with the con¬ 
tract. 

(e) Provisions for bonus on “net sales of the busi¬ 
ness” do not contemplate inclusion of sales in 
leased departments. 

The Actions of Defendants in Withdrawing Plain¬ 
tiff’s Funds Were Close to the Borderline of Contempt. 

ARGUMENT. 

The trial of this case below, the Auditor’s hearings 
and report, and the exceptions thereto, were before 
the effective date of the new Rules of Civil Proce¬ 
dure; the order overruling exceptions and confirming 
the report was filed after such effective date. Rule 
52(a), to the effect that findings of fact are not to be 
set aside unless clearly erroneous, was always the rule 
of this Court, and this Court will therefore carefully 
consider the testimony of all the witnesses, and de¬ 
termine the legal effect of the facts as the record pre¬ 
sents them. 

Consolidated Realty Corporation v. Dunlop, 

-App. D.C.-, -F. 2d.- (decided 

June 17, 1940). 

United States v. South Georgia Ry. Co., 107 F. 
2d. 3. 
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There is here no question of relative credibility of 
witnesses. The onlv conflict is between the testimony 
adduced, as shown by the record, and the Auditor’s 
summary of it (R. 219-220). We are here concerned 
with points of law, on which the Auditor erred. He 
went against the weight of the evidence; he failed to 
give attentive consideration to material testimony; his 
inferences were unwarranted by the facts adduced; 
and he fell into grave error in the application of the 
legal criteria, all of which is in violation of established 
law. 

Saginaw Broadcasting Co. v. Federal Commu¬ 
nications Commission , 68 App. D.C. 282, 2S7. 

Tilghman v. Proctor, 123 U.S. 136, 134, 133. 

The District Court was similarly in error in con¬ 
firming the report. This Court has before it the com¬ 
plete record, and may make its own decision thereon, 
unaffected by the conclusions of the Auditor or the 
decision of the District Court. 

Grafton v. Paine, 7 App. D.C. 255, 266, 268 

Consaul v. Cummings , 24 App. D.C. 36, 47. 

THE AUDITOR, AND THE DISTRICT COURT IN 
CONFIRMING HIS REPORT, DISREGARDED 
THE LAW OF THE CASE ESTABLISHED BY 
THE FORMER DECREE AND ITS AFFIRM¬ 
ANCE BY THIS COURT. 

The District Court in its decree confirming the Au¬ 
ditor’s report fell into grievous error, in failing to 
enter a decree in strict compliance with the mandate 
and opinion of this Court on the former appeal. By 
that mandate and opinion every question which was 
before the Court and disposed of by the appeal was 
finally settled and determined. 
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In Ex parte Mansfield, 11 App. D. C. 558, 560, this 
Court said: 

“When a case has been taken to an appellate 
court, and upon review a definitive conclusion has 
been reached as to the disposition of the case, the 
court below, upon mandate sent to it, with power 
to proceed only as directed by the appellate court, 
and with a view of carrying into execution the 
mandate and judgment of that court, has no 
power, in the absence of express provision of 
statute, to reshape the case, and by the introduc¬ 
tion of new matter or a new cause of action and 
new pleadings, to avoid the operation and effect 
of the decision and judgment of the appellate court 
in the particular case.” 

As to the account to be taken, the District Court 
had a certain discretion, but it was bound to proceed 
in conformity with this Court’s opinion. The ques¬ 
tions upon which the accounting depended had been 
previously concluded by the judgment between the 
parties. 

The greater part of the subject-matter of the case 
was of record in pleadings and documents introduced 
on the trial. The Auditor had before him, in addition, 
certain testimony and certain minutes, books of ac¬ 
count and financial statements of plaintiff bearing on 
matters already of record, and testimony concerning 
matters after the trial. Nothing in that testimony 
affected the established basis of fact and of law upon 
which the reference was had. 

This Court’s affirmance of the trial court’s judg¬ 
ment upon the merits, final except for the accounting, 
concluded the parties as to all points which were or 
could have been decided, and put all such issues out 
of the reach of the trial court on the remand. That 
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court's power to act was limited by the obligation to 
do nothing contrary to either the letter or the spirit 
of the mandate, as explained and elucidated by the 
opinion. The phrase “the law of the case”, when 
used to express the duty of a lower court to follow 
what has been decided by a higher court at an earlier 
stage of the case, applies to everything decided, either 
expressly or by necessary implication; and a determi¬ 
nation in respect to the status of defendants upon 
which their right to recover depends is as conclusive 
as a decision upon any other matter. 

In re Potts , 166 U. S. 263, 267-26S; 

Eastern Cherokees v. United States, 225 U.S. 
572, 5S1-5S2; 

United States v. Jefferson Moser, 266 U. S. 236, 
242 

Munro v. Post, 102 F. 2d 686, 688 

Thornton v. Carter, 109 F. 2d 317, 320 


The implication, the import, the spirit and the letter 
of this Court's opinion in affirmance of the trial 
court’s decree are clear and unmistakable, that the 
defendants’ contract of employment expired October 
11, 1934, that no renewal of their employment was 
had, and that they continued to hold the corporate 
property and to compensate themselves at the rate 
theretofore allowed. 

Even in the absence of an appeal to this Court, the 
Findings of Fact and Conclusions of Law of the Dis¬ 
trict Court would have been binding on the Auditor 
and on the District Court in further proceedings in 
the same cause. 


Commercial Union of North America v. Anglo- 
South-American Bank- Ltd., 10 F. 2d 937; 
JIardy v. North Butte Mining Co., 22 F. 2d 62. 
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See also the concurring opinion of Mr. Justice Stone, 
in Consolidated Products Company v. Blue Valley 

Creamery Co., 97 F. 2d. 23, 29 (certiorari denied 305 
TJ.S. 629). 

Tlie trial court found that, after the expiration of 
the five-year contract of employment, defendants con¬ 
tinued to operate plaintiff’s business, and to collect 
compensation from its funds, and claimed bonus for 
the period ending February 28, 1933, ‘'extending over 
four months beyond the expiration of the five-year 
contract of employment.' ’ (R. 95-96.) 

As matter of law, it found that plaintiff was entitled 
through its officers duly elected February 9, 1935, to 
put into effect the instructions of its stockholders and 
directors, and to have undisturbed possession of its 
property, free from interference from defendants; to 
have defendants enjoined from such interference and 
from removing any of the money or property of plain¬ 
tiff: and to have an accounting and a money decree 
(R. 97-98). 

The decree of February 27, 1936, (R. 98), deter¬ 
mined every question bearing upon the rights of plain¬ 
tiff and the defendants in this cause, save the single 
question of the amount due from defendants to plain¬ 
tiff 

“with respect to all funds of plaintiff by said de¬ 
fendants, and each of them, expended for the per¬ 
sonal use of them or either of them, or otherwise 
misapplied to the detriment of plaintiff.” 

That question was left to be determined by the ac¬ 
counting. 

Now the same court, by another Justice, has con¬ 
firmed the Auditor’s report, which found that that 
contract did not expire October 11, 1934, but that de- 
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fondants down to the day of the injunction continued 
to be employed by plaintiff under the contract, and 
entitled to compensation thereunder of bonus and 
salary for over eleven months, to September 26, 1935, 
and of salary for live months more, to February 24, 
1936. 

On this Court's affirmance of the trial court’s find¬ 
ing that plaintiff “is entitled through its said duly 
elected officers, * * * to have undisturbed possession of 
its corporate property and business free from inter¬ 
ference from defendants’’, the Auditor’s finding that 
defendants held the property as employees entitled 
to compensation from plaintiff under the original con¬ 
tract is wholly indefensible. Defendants’ possession 
bf plaintiff’s property from the time of plaintiff’s 
first demand to the day of the injunction cannot be, 
at one and the same time, a holding in “interference” 
with plaintiff’s rights, and a holding as employees 
entitled to compensation therefor from plaintiff. 

The closest inspection of the pleadings discloses 
no averment which conveys even an intimation of a 
claim on the part of defendants for relief predicated 
on the theory developed by the Auditor, that the em¬ 
ployment contract continued by presumption. The 
Auditor was not jutified in so departing from the law 
of the case as to state a new and distinct ground of 
relief for defendants, constituting a complete depar¬ 
ture from the theory upon which the whole case had 
been tried, appealed and affirmed. 

Warner v. Godfrey, 1S6 U. S. 365, 376, 377. 
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TEE AUDITOR’S FINDINGS, CONFIRMED BY THE 
COURT BELOW, ARE AGAINST THE EVI¬ 
DENCE. 

The Auditor's report disregards the Findings of 
Fact made bv the trial court as the basis for its decree 
of injunction, and disregards material evidence intro¬ 
duced before him. 

His recital (K. 219-220) of testimony is in error in 
a number of particulars. 

He says “Mr. Langrock” went to the store and de¬ 
manded possession, and Lewis Salt/, refused to com¬ 
ply “with his demand” for possession, omitting to 
say that Langrock was then President of the corpora¬ 
tion, particularly directed by it to take that action, 
and the demand was that of the plaintiff corporation 
through its duly elected officer (R. 93-95, 97). 

He is in error in staling that “neither of the de¬ 
fendants was discharged or told that his services were 
no longer required'’. That was Lewis Saltz's con¬ 
clusion only (R. 266) from the facts as he himself 
testified to them—that Langrock stated he had been 
authorized “to take charge of the business” (R. 265), 
that he was “going to take charge as manager”, that 
he would retain Lewis Salt/, and S. Thomas Saltz con¬ 
tingent upon their behavior, if they had behaved them¬ 
selves (R. 271-272). but that Lewis Saltz refused to 
recognize Langrock as manager or President (R. 265, 
271-272). 

Tt is established of record, not only in the trial (R. 
118-119), the Findings of Fact (R. 94), and the de¬ 
cision of this Court, but also in the testimony before 
the Auditor (R. 244-245), that Langrock, the duly 
elected and authorized President of the corporation, 
told Lewis Saltz he had come to Washington to take 
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charge of the store, and showed Lewis Saltz the au¬ 
thority for that action; told him that from that time 
on he, Langrock, was in charge of the business, and 
that Lewis Saltz would be continued in the employ of 
the company, but no longer as manager—which was 
the only employment with the company he ever had; 
that his employment would be dependent upon his be¬ 
havior, that Lewis Saltz and his brother would be 
retained IF they were willing to cooperate. Lewis 
Saltz refused to recognize Langrock’s authority, as 
manager or as President, or to take any orders from 


him. 

There is no basis of record for the Auditor’s state¬ 
ment that the negotiations of February 26, 1935, and 
subsequent weeks were entered into “with a view of 
adjusting the differences between the plaintiff and the 
defendant*'’ (R. 219). In the lirst pleading tiled, in 
point of time, the receivership bill of June 19, 1935, 
Par. 19 (R. 45), Lewis Saltz and S. Thomas Saltz par¬ 
ticularly described those same differences as between 
themselves and Langrock concerning their acquisition 
of his stock. The evidence before the Auditor (R. 247- 
251, 266-267) is to the same effect, and clearly shows 
that the “differences” to be adjusted were not be¬ 
tween “the plaintiff and the defendants”. 

The conclusion announced by Lewis Saltz (R. 271) 
and repeated by the Auditor (R. 219-220) that it was 
agreed defendants were to operate the plaintiff’s busi¬ 
ness “as before” and that they did continue to oper¬ 
ate it “as before”, is not borne out by the testimony 
(R. 248-249, 251). 

Mr. Langrock, as President of the corporation, did 
attempt to stop defendants from drawing their sala¬ 
ries ; twice he attempted to take possession of the 
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corporation’s business and funds as he was instructed 
to do, and twice he was defied by defendants (R. 94, 
95, 244-246). 

With defendants in physical possession of the store 
it would have been a futile gesture to direct the banks 
not to honor their signatures on checks; that would 
only have damaged the corporation's credit, and 
would not have gotten into the hands of its officers the 
money from the conduct of the business, for defen¬ 
dants would simply put all the collections from plain¬ 
tiff's business in an account under their own control, 
in defiance of the corporation, as they admit they did 
in the case of deposits of plaintiff’s funds in the 
special bank account (R. 20, 21, 282-283). The only 
wav bv which their drawing of salaries could have 
been stopped would have been by strong-arm methods, 
by throwing them bodily out of the store and taking 
physical possession. That would have caused an un¬ 
seemly brawl, and would have injured the reputation 
and business of plaintiff’s store. In February, 1935, 
instead of taking the law into its own hands, plaintiff 
respected the agreement of the attorneys to “do no¬ 
thing to change the status of the store; that they 
would leave it in its then status until after the settle¬ 
ment and the negotiations had been worked out” (R. 
249). While on plaintiff's part it was still respecting 
that agreement, defendants filed their receivership bill, 
put plaintiff's funds into the special account subject 
to their own disposition, and continued to hold the 
store in defiance of plaintiff. 

Plaintiff pursued the processes of the law and ap¬ 
pealed to the court to redress its wrongs and enforce 
its rights in an orderly peaceable manner, and thereby 
at last secured the physical possession of its property 
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byi injunction. And now the action of the Auditor, 
confirmed by the court below, robs plaintiff of the re¬ 
lief to which, under the decree of the trial court and 
the affirmance of this Court, it is justly entitled, and 
penalizes it because it did not take the law intjo its 
own hands. 

OBVIOUS ERRORS OF LAW INTERVENED IN 
THE AUDITOR’S REPORT CONFIRMED BY 
THE COURT. 

(a) The Basic Agreement Terminated for All Pur¬ 
poses at the End of Its Designated Period. 

The basic agreement, entered into in Xew Haven, 
Connecticut, on June 28, 1929, (R. 47-57), is certain as 
to 1 the period of its existence, which is fixed at five 
years. The resolution of plaintiff's directors of July 
29, 1929, by which defendants were employed “for the 
period of five (5) years”, to begin upon the opening 
of the store, followed the language of the basic agree¬ 
ment (R. 7-8. 87-88). The store opened October 11, 
1929 (R. 89), and October 11, 1934, is recognized 
throughout the case as the termination of the contract 
(R. 9. 19, 43, 270-277). 

Consideration of the basic agreement as a whole 
shows it was carefully planned for the five-year period 
prescribed. Langrock, and Lewis and S. Thomas 
Saltz, “during the period of five (5) years”, should 
each own half the corporate stock (R. 49); if during 
the “period of five (5) years” Langrock should pur¬ 
chase additional stock, defendants agreed to purchase 
from him half of it, all sums received by them from 
the corporation in excess of $5,000.00 each per year to 
be applied for payment of such stock (R. 54); a voting 
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trust agreement with the bank was provided “for the 
period of five (5) years” (R. 50). There is no provi¬ 
sion for any continuation or extension of the contract 
or of the indicated employment. According to its plain 
terms, it must be construed as terminating for all pur¬ 
poses at the end of the designated period. 

Further, the supplemental agreement of March 5, 
1931, providing for sale by Langrock to defendants of 
his stock, at the expiration of the contract of June 
28, 1929, so that they might obtain “complete control 
and ownership” of the corporation conducting the 
'Washington store (R. 57-60), leaves no room for the 
presumption “that the employment continued under 
the same contract” which the Auditor found (Audit¬ 
or’s report, R. 205). Defendants provided by the sup¬ 
plemental contract for what was to be done when they 
ceased to be employees of the corporation under the 
basic agreement—not that they were to be re-employed 
by it, but that they were to purchase “complete con¬ 
trol and ownership” of it. 

Those two instruments, which were accepted by the 
plaintiff corporation (R. 7, 147, S6, 89), cover the 
whole agreement between the parties. 

The language of the basic agreement and of the 
supplemental agreement is not technical; the meaning 
of the words is clear; there is no ambiguity. Their 
construction presents, therefore, a question of law, 
not differing in character from those presented when 
the construction of any other document is in dispute. 

W. P. Brown & Sons Lumber Co. v. Louisville & 
Nashville Ry. Co., 299 U. S. 393, 397. 

The parties to the agreements were experienced 
business men (R. 48); the agreements were adopted by 
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them as the statements of their bargain, and we must 
assume that they understood the import of that bar¬ 
gain and that tliev had the intention which the terms 
manifest. 


McBct/noIds v. Mortgage <0 Acceptance Co., 56 
App. I). C. 342, 343; 

Andrews et at. v. Si. Louis Joint Stock Land 
Bank. 107 F. 2d 462, 467-8, (certiorari denied 
Can tie// v. Andrew’s. 60 S. Ct. 592). 

Lakifseh v. Brand. 99 Conn. 389, 393, 121 A. 865. 


"Where a contract specifies the period of its duration, 
it terminates on the expiration of such period. 

Kemble v. Dresser. 1 Met. (42 Mass.) 271. 

In Ilopedale Machine Com pang v. Thomas C. Ent- 
iristfr . 133 Mass. 443, 444-445, a written agreement 
provided that Entwistle should work for the company 
for one year from a date named, at a specified sum per 
month, and that lie should assign to the company any 
inventions made by him “while in its employ.’’ After 
the end of the year he remained in the company’s em¬ 
ploy and made certain inventions, which the company 
claimed as made under the contract. The court denied 
the claim and held that the words must be construed 
with reference to the duration of the agreement, which 
was for one year with compensation provided during 
that time only, and with no provision beyond the year 
on either side for labor or employment. The court 
said: 

“It would be an unwarranted construction to 
hold that the defendant had agreed, by the phrase 
in question, to make assignments of his inven¬ 
tions, if ever employed thereafter by the plaintiff, 
when no agreement had been made for subsequent 
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employment, and when, if subsequently employed, 
it must have been upon a different contract, how¬ 
ever its terms might have resembled that which 
had terminated. 

“If such be the true construction of the con¬ 
tract, it is not important, in an action upon it, 
that it has been treated since as existing bv acts 
on the part of Entwistle which recognized it, or 
that oral statements have been made by him that 
lie was bound bv it. Thev could not thus give it 
efficiency. To hold otherwise would be to hold 
that a written contract which by its terms had 
expired might still exist as such.” 

(b) No Basis in Fact or in Law Exists for a Finding of 
Implied or Other Continuance of the Contract of 
Employment. 

The Auditor was wrong in finding (R. 204-206, 220) 
a presumption of employment continued under the 
same contract and upon the terms originally fixed, 
after October 11, 1934. The report makes no reference 
to a quantum meruit; it allows salary and bonus to 
September 26, 1935, and thereafter, apparently on the 
same basis, salary but no bonus to February 24, 1936 
(R, 220). 

The relation between plaintiff and the employed de¬ 
fendants was different from a mere employment by 
the month or by the year, which under certain cir¬ 
cumstances may continue by implication. Defendants 
contracted to organize the employer corporation, to 
buy half of its issued stock, to be employed by it for 
five years, and to give it their names, all part of the 
plan whereby they were to acquire it as their own at 
the end of the five-year period (R. 47-57, 57-60). They 
were elected President, and Vice-president and Secre¬ 
tary, respectively, of the corporation (R. 50, 145-146); 
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they were given a franchise in their individual names 
with Langrock Clothing Company (R. GO-62); and 
they were permitted to emphasize their individual 
names in connection with the store (R. 85). Of the 
corporation’s $103,500.00 capital investment they paid 
in about $24,000.00 on account of their 275 shares of 
stock. Langrock paid cash for his 525 shares; he dis¬ 
counted defendants’ notes to the corporation for stock 
purchased, made them personal loans, and held their 
stock as collateral (R. 87, 89, 92, 93; 104, 105, 111, 131). 

It appears that defendants did not consider them¬ 
selves bound by the contract after October 11, 1934. 
Payments on account of the first bonus, allowed prior 
to the expiration of the contract (R. 241, 263), were 
applied as therein provided to reduce defendants’ 
note for purchase of stock (R. 54). But those taken 
in August, 1935, and in February, 1936, were not so 
applied; and defendants made no bona fide attempt to 
carry out their contract to purchase stock (R. 275- 
277)*. 

After October 11,1934, and until February 25, 1935, 
defendants did continue to manage the store (R. 264); 
but they made no effort to procure from the corpora¬ 
tion a new contract of employment or a renewal of the 
former one. During and before that time Langrock, 
majority stockholder, was endeavoring to have a set¬ 
tlement of affairs at a stockholders’ meeting, and de¬ 
fendants were refusing to call such meeting (R. 91-92, 
112). October 27, 1934, Lewis Saltz wrote to Lang¬ 
rock (R. 277-278) that 

“some plans will be entered into very shortly 
whereby Saltz brothers will either operate this 
store, or you will. It will never be done by both 
of us.” 
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However, until the formal demand of February 25, 
1935, there was at most a tacit consent by plaintiff to 
defendants’ remaining in the store; and plaintiff con¬ 
cedes that there is room for a finding of compensa¬ 
tion to defendants, not under contract, but on a quan¬ 
tum meruit, for the period until plaintiff’s demand 
(Plaintiff’s Exception Xo. VI., R. 233). 

To be so entitled, defendants must have rendered 
services of value to the corporation, the benefits of 
which were accepted; and their conduct toward the 
corporation and its officers during that period must 
be considered. In such cases, liability is governed, 
not by the amount of time and energy expended by the 
laboring party, but by the value of such services to 
the employer. 

In re Irving-Austin Building Corporation, 100 
F. 2d 574, 578. 

The $100.00 each per week to February 25, 1935, 
which defendants naid to themselves surelv is more 
than ample compensation to- them, in the light of their 
attitude and conduct. 

There is no basis in law or in fact for finding that 
the corporation should be called upon to pay any com¬ 
pensation whatever to defendants after February 25, 
1935, when it made demand upon them for possession 
of its store and they refused the demand. That ended 
all employment and all right to compensation even 
upon a quantum meruit. Defendants well knew that 

tliev remained in the store thereafter onlv under the 

• *• 

agreement between the attorneys to maintain the store 
in statu quo. From June 19, 1935, they declared the 
plaintiff was not a corporation and they were not 
willing to continue the operation of the busi- 
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ness (R. 35-47). From September 27, 1935, they 
were on notice that plaintiff sought an injunction 
against their removing any of its funds, and an ac¬ 
counting from them “for all funds of plaintiff ex¬ 
pended by them for their personal use or otherwise by 
them misapplied to the detriment of plaintiff” (R. 15). 
Vet 1 during that whole year they continued to take to 
themselves salaries of $100.00 each per week, and 
bonuses in addition, until the injunction took the prop- 
ertv out of their hands. 

The contract which the Auditor implied is not one 
necessary to the carrying out of the basic and supple¬ 
mental contracts, or the intention of the parties as 
expressed in them, but one that is in direct conflict 
with what the parties actually provided in those con¬ 
tracts. 

Ives v. City of WilUmantic, 121 Conn. 408, 413, 
185 A. 427. 

To find an implied contract, it must appear that the 
circumstances surrounding the parties make it reason¬ 
able that a contract existed between them by tacit un¬ 
derstanding. Xo fictions are, or can be, indulged; the 
evidence must satisfy the court that the parties un¬ 
derstood that each sustained to the other a contractual 
relation, and that by reason of this relation the plain¬ 
tiff is indebted to defendants for services performed. 

The Columbus, Hocking Valley & Toledo Ry • 
Co. v. Gaffney , 65 Ohio St. 104, 113-115. 

In TIertzog v. Hertzog, 29 Pa. St., 465, the Court thus 
expressed the principle: 

“There is some looseness of thought in suppos¬ 
ing that reason and justice ever dictate any con- 
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tracts between parties, or impose such upon 
them. All true contracts grow out of the inten¬ 
tions of parties to transactions, and are dictated 

onlv bv their mutual and accordant wills.” 

* * 

A contract cannot be implied in fact against the ex¬ 
press declaration of a party, much less of both parties. 
The implying of a contract in the face of denials is a 
contradiction in terms. 

Ex-employees, as trespassers holding the employ¬ 
er's property against the employer’s demands, and 
purporting to render services, against the will of the 
employer, so that they might pay themselves salaries, 
have no standing in court to force the employer to 
pay them for such conduct. 

In Davis v. Long, 45 N. D. 5S1, 178 N. W. 936, a con¬ 
troversy over occupancy of a farm tenant house, the 
court said: 

“It is no uncommon thing for the proprietor of 
a hotel to leave the business in charge of his help, 
while he gives general directions and pays the 
bills, and goes and comes as he pleases. On his 
return after an absence of a day or a month, may 
the help say to him: ‘We have possession of the 
hotel; you cannot enter; you cannot get actual 
possession, unless at the end of a law suit’? If 
such were the law*, it would be very dangerous for 
a man to employ help. Business is never done 
that way. • * * 

“Really the case seems too plain to admit of 
any discussion. It is ruled by common law, com¬ 
mon usage, and common sense.” 
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(c) No Relation of Employer and Employee Between 
Plaintiff and Defendants Could Exist After Feb¬ 
ruary 25, 1935. 

On defendants’ own claims and contentions, the rec¬ 
ord shows bevond controversy that after February 25, 
1935, there was not and could not have been any re¬ 
lation of employer and employee between the corpora¬ 
tion and defendants. 

An employee is one who by contract or by operation 
of law is subject to the control of another in a particu¬ 
lar business. The test is whether the person holding 
the position of master has the control over the servant 
in respect to the nature of the work and the means and 
manner of performance of his duties, and has not only 
the right to select his employee but the power to re¬ 
move and discharge him with or without cause. 

As was said in Lewis A. Corbin v. The American 
Mills. 27 Conn. 274, 279, 71 Am. Dec. 63: 

•‘To get at the truth we must look further, and 
see if the person said to be a hired servant and 
agent is acting at the time for and in the place of 
his master, in accordance with and representing 
his master’s will and not his own.” 

See also: Caraher v. Sears Roebuck <£ Co., 124 Conn. 
409, 413, 200 A. 324. 

Here the subject-matter of the “employment” was 
kept by the “employees” entirely out of the control of 
the “employer” in defiance of its demands. The “em¬ 
ployees” refused to recognize the duly elected Presi¬ 
dent of the “employer” when he attempted to carry 
out its directions (R. 265, 272); they claimed that he 
“interfered” with the operation of the business (R. 
2S); “there is no question that they totally ignored 
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his requests” (R. 281). They refused to recognize 
the rights of the “employer” to select its “employees” 
or to discharge them (R. 244-246). They failed to ob¬ 
serve the “employer’s” requirements regarding bank 
accounts and deposits of the “employer’s” funds, and 
refused to carry out the “employer’s” franchise with 
Langroek Clothing Company (R. SS, 96, 119, 129, 148, 
133-134). 

Defendants did not, in their pleadings or in their 
testimony before the trial court or the Auditor, seek 
to establish a claim to a continuation of employment. 

In the receivership bill, June 19, 1935, (R. 35-47), 
Lewis and S. Thomas Saltz bring suit as “stockhold¬ 
ers, officers and creditors” of the corporation, which 
owes them a bonus under a contract of employment to 
manage the business “for the term of five years”, 
which period of employment “expired in October 
1934.” 

In their answer, October 11, 1935, to the injunction 
bill (R. 16-34) they admit the expiration of the con¬ 
tract of employment; they say that Lewis Saltz is still 
President and as such has the right to continue the 
operation of the business (R. 19); that as officers of 
the company they have power and authority to con¬ 
duct it “without interference or control by said Lang- 
rock” (R. 27). Then they say they have no desire 
“to continue the operation of the business”, but want 
it operated by impartial parties (R. 33). 

The evidence concerning defendants’ holding of 
plaintiff’s property was fully presented to the trial 
court. That court did not hold, nor intimate, any con¬ 
tinuation of the contract, implied or otherwise. On the 
contrary, it found the contract had expired (R. 95-96), 
and that plaintiff was entitled to possession of its 
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property and to an injunction and an accounting (R. 
97-98). 

In defendants’ appeal from the injunction decree, 
the' only assignment of error on that point was to the 
court’s failure to hold 

“that the defendants as President and Secretary 
respectively of the corporation entitled to conduct 
its business * * *” 

(R. 100). Xo error was assigned because of failure 
to hold a continuation of the contract or a continua¬ 
tion of employment. 

After the trial, in which the corporate action of 
February 9, 1935, and September 23, 1935, had been 
established, defendants in their answer (R. 161-166) to 
the Petition for Return of Funds admit the expiration 
of the basic agreement, but claim that “after the date 
of expiration” of said contract of employment they 
continued that employment 

“with the tacit approval of the Board of Directors 
* * * and without any protest on the part of any 
of the members of said Board or any of the of¬ 
ficers of the said corporation”, 

although they admit that Langrock, “the purported 
President of said corporation” (R. 163-164), de¬ 
manded possession of the business. lie had been, as 
tliev knew. Treasurer and a director since the organi- 
zation of the company; and it is of record that each 
time lie demanded possession as President he exhibited 
to defendants the minutes of the corporate meetings 

directing that demand (R. 244, 246, 265). 

Lewis Saltz, testifying before the Auditor, asserts 
his belief that notwithstanding the Court’s decisions, 
he is still President of the corporation (R. 280); that 
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he held the corporate property against demands be¬ 
cause he was “legally the duly elected president of the 
firm” (H. 265), and “intended and expected to con¬ 
tinue carrying on this business until it was properly 
handled or disposed of by the Court” (E. 272). He 
did not say that he and his brother were employed by 
plaintiff after February 25, 1935, or even after Oc¬ 
tober 11, 1934 (R. 264), or that they sought to be so 
employed, only that they “continued to operate the 
business ” (R. 271, 272), were “supposed” to continue 
to operate it (R. 267); that there was always a “tacit 
understanding as the president of the firm and the 
stockholders, that they were to carry on the business, 
permanently as far as witness knew, always” (R. 276). 
Nothing of record supports such “tacit” understand¬ 
ing, other than their right to buy the control of the 
corporation. No provision was at any time made for 
the payment of salary or bonus to the president or to 
the stockholders of the corporation. 

And without a basis in pleading or proof, and in 
the face of the trial court’s decision affirmed bv this 
Court, the Auditor translates that statement that de¬ 
fendants “continued to operate the business” into a 
holding that plaintiff continued to employ the defend¬ 
ants under the original contract. 

(d) Provisions for Bonus- Terminated With the 

Contract. 

The bonus, which did not apply to the first year of 
the contract, was to be in addition to the drawing a^ 
count or salary which was later fixed at $5,200.00 eaeft 
per year. It was expected that out of the bonus and 
any dividends which might be declared on their stock 
the defendants would buy additional stock (R. 54, 132- 
133). 
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I’he method of computation of bonus is carefully 
stated in the basic agreement (R. 50-51). When com¬ 
pensation under an employment contract is in whole 
or in part in form of commission, the contract, and the 
contract alone, determines the amount recoverable 
and the method of computation. A bonus based upon 
a percentage of net sales of a business is a creature of 
contract; it is contingent upon the existence of re¬ 
turns from the business of the employer, applicable, 
under the terms of the contract, to payment of such 
compensation. The right to it cannot be set up by 
implication or inference, but must be specifically and 
definitely provided by the agreement itself. 

The contract terminated October 11, 1934. Lewis 
Saltz and S. Thomas Saltz thereafter were “without 
any written or definite agreement” for future em¬ 
ployment (R. 43), and the right to a bonus stopped as 
of that date. 

This Court in Parkway Motor Co. Inc. v. Charles , 
59 App. D. C. 247, 39 F 2d 292, held that a commission 
provided by an employment contract was payable only 
on sales up to the termination of the contract. That 
contract, as the one here under consideration, was ex¬ 
pressed in clear and definite terms. 

In Tarburton v. Johnson , 113 N. J. Eq. 138, 166 A. 
327, it was held that payment of one-third of the net 
annual profits from an oyster business, as determined 
by Johnson’s books, was correct under the terms of 
the agreement between the parties, as against the 
claim of Tarburton, that profits should be calculated 
upon a different basis and should include sales made 
after the termination of the contract. 
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(e) Provisions for Bonus on “Net Sales of the Busi¬ 
ness” do not Contemplate Inclusion of Sales in 
Leased Departments. 

In addition to the Auditor’s erroneous allowance 
of bonus after the expiration of the agreement, he 
erred in holding that the “net sales of the business”, 
upon which bonus was to be calculated, should include 
also the sales made by lessees of space in the store in 
their operation of their businesses. This mistaken basis 
of calculation runs through all the bonus items. 

Until some time in 1933 the corporation leased 
space in its store in which the lessee operated a hat 
department known as “Schoble hats” (R. 259, 262). 
From about 1930 space was leased to French, Shriner & 
Urner Retail Stores Corporation for sale of its shoes; 
a new lease to that corporation was made on Septem¬ 
ber 15, 1932, and was in effect during the period cov¬ 
ered by the accounting (R. 191-195, 252-254). 

By that lease, plaintiff agreed to grant to French, 
Shriner & Urner the privilege of using certain space 
in the store for retail sales of men’s shoes, etc., by 
the lessee; window space, stock-room space, heat, 
light and janitor service were included, also book¬ 
keeping, guarantee of charge accounts, deposit of cash 
receipts in bank in the name of French, Shriner & 
Urner, and other designated services, all for an agreed 
compensation to the lessor of twelve per cent, of the 
sales made in said space by French, Shriner & Urner. 

The agreement “is not an agreement of partnership 
or employment” (R. 194). The lessee conducted its 
shoe department as an independent business, selling 
its own merchandise in its own cartons, and keeping 
its own inventories; it employed and paid its own 



38 


manager, who was its only employee, and who was not 
an employee of lessor. Defendants and all other em¬ 
ployees of plaintiff rendered, as they were bound to 
do, the services which plaintiff as lessor owed to the 
lessee. On plaintiff’s books, kept by defendants, and 
on all financial statements, amounts of said commis¬ 
sion to plaintiff were carried as “rental income”, and 
neither those amounts of commission nor the shoe 
sales made by the lessee were included in the “net 
sales” or “sales of the business”. (R. 242-243; 252- 
253 ; 254-258; 2S8.) 

The financial statement for the year ending January 
31, 1935, shows on page 2 an item of indebtedness for 
“bonus due and payable”, calculated by including sales 
in the shoe department; in the same document appears 
the company’s “operating statement” showing sales 
for the year, and shoe sales are omitted. (R. 262-264). 

Shoe sales were mingled with “net sales” of the 
“business of the corporation” only in the defendants’ 
computations of their bonuses (R. 198-203; 258, 2S6). 

The Auditor’s report makes no mention of the show¬ 
ing made bv the books of account of the business as 
kept by the defendants, or the testimony of the man¬ 
ager of the shoe department, but recites only the testi¬ 
mony of Lewis Saltz describing the services rendered 
by himself and his brother, as employees of the lessor. 
In the face of the uncontroverted facts, that testimony 
loses its weight entirely as a basis for the Auditor’s 
conclusions. 

The only bonus for the payment of which any au¬ 
thority was given by the company was the first one, 
for the year ending January 31, 1934, which Lewis 
Saltz twice requested at Directors’ meetings (R. 261- 
263). Before that was fully paid, defendants were 
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notified that the computation was erroneous, as includ¬ 
ing 1 sales in leased departments (R. 286-287). 

Thereafter, for the second bonus and the third bonus, 
no request for payment was presented to the directors; 
no determination was made by the company of the 
existence of the required “net sales of the business” 
and profits, and no authority was given for payment 
(R. 162, 283-4, 286). 

The explicit language of the basic agreement is not 
susceptible of the construction that sales in leased de¬ 
partments should be included in computation of the 
bonus on “net sales of the business”. The “business” 
which is the subject-matter of the agreement is, as 
clearly appears, “the business to be conducted by the 
corporation”, and the suceeding references to “busi¬ 
ness” and “net sales of the business” are governed 
by that statement. The bonus is payable only if the 
“business of the corporation” shows a ten per cent, 
profit on capital invested. 

The basic agreement further provides for a budget 
system for “the business” under which defendants, 
employed as “managers of the business”, shall “con¬ 
duct the business”; for overhead on which the “busi¬ 
ness is to be operated”, not to exceed 35% on a mini¬ 
mum of $150,000.00 “net sales per year”; for a bank 
account to handle “the daily current business of the 
corporation” (R. 54); for a revolving fund to be used 
by the managers “for the needs and purposes of the 
business”; for daily deposits covering the “previous 
dav’s business”; for merchandise “for the use of the 
corporate business”; and for inventories and audits 
to “reflect the condition of the company’s business 
and assets”, such audit of the “company’s business” 
to determine prices of its stock for sales between stock- 
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holders ("R. 52-56). Xo-ne of the foregoing provisions 
concerning “business” could govern any “business” 
other than “the business to be conducted by the cor¬ 
poration”, for which the agreement was specifically 
drawn. There is no mention in the agreement of leased 
space in the store. 

Lewis Saltz testified that the matter of leased de¬ 
partments was under consideration while the basic 
agreement was being drawn (R. 259). There is no 
claim of fraud or mutual mistake, nor of effort or in¬ 
tention of either party to prevent the other from in¬ 
corporating into the agreement any provisions nec¬ 
essary to his protection. If the parties had desired or 
intended to include sales in leased departments in the 
computation of bonus, they could and no doubt would 
have done so; and the omission must have been in¬ 
tentional. Absence of such provision is evidence of 
an intention to exclude it, and the courts may not add 
to the contract that which subsequent events develop 
would have been advantageous to one of the parties. 

Delaware <£ Hudson Canal Co. v. Pennsylvania 
Coal Co.. 8 Wall. (75 U. S.) 276, 290. * 

Johnson v. Iglehcart Brothers, Inc., 95 F 2d 
4, 8-9; 

Boucher v. Godfrey. 119 Conn. 622, 173 A. 655. 

The approval of the request for the first bonus when 
presented at the directors’ meeting did not preclude 
the company from subsequently objecting thereto upon 
finding that the calculation was not in accordance with 
the agreement, and that action could not affect the 
plain and unambiguous terms of the agreement. The 
contract is what the parties agreed, and not what 
either party thought. Where the contract is devoid 
of all ambiguity, its plain provisions must not be de- 
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feated merely because the parties have acted upon a 
mistaken interpretation of its provisions. Its meaning 
cannot be stretched by the acts of the parties beyond 
what the language will bear; and if by mistake the par¬ 
ties followed a practice in violation of the terms of the 
agreement, the court should not perpetuate the error. 

Arkansas Amusement Corporation v. Kempner 
et al., 57 F 2d 466, 476; 

Dant and Russell Inc. v. Gray’s Harbor Export¬ 
ation Co.. 26 Fed. Supp. 784, 787; affirmed 
106 F 2d 911; 

In re Chicago <£ E. 1. By. Co., 94 F. 2d 296, 299- 
300. 

THE ACTIONS OF DEFENDANTS IN WITH¬ 
DRAWING PLAINTIFF’S FUNDS WERE 
CLOSE TO THE BORDERLINE OF CONTEMPT. 

Throughout the period of this litigation, the atti¬ 
tude of defendants has been distinctly that of defiance 
of law and orderly legal procedure. 

When, after their refusal to call a stockholders’ 
meeting, Langroek proceeded under the Connecticut 
laws to have such meeting, they denied its legality and 
refused to attend (R. 112-117, 27S-2S0). When the 
meeting was had and officers duly elected, they defied 
tho-se officers (R. 244-245). They used the forfeiture 
of the company’s charter, occasioned by their neglect 
(R. 280-281), as a pretext for seeking a receivership, 
on the ground of danger to their rights as creditors to 
the bonus which they knew was contested (R. 30, 42, 
43; 282) and claimed to own half the corporate stock, 
a claim known to them to be false, as shown by their 
own prior admissions of record (R. 41, 18; 10S-109; 
92-93). 
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The motion to dismiss the receivership bill was 
granted August 12, 1933. On August 14, 1935, the day 
the decree was signed and Lewis and S. Thomas Saltz 
appealed, they took from the special account $5,000.00 
of that bonus, and on August 17, 1935, took the re¬ 
mainder, $1,560.61, a total of $6,560.61, the bonus set 
up on the books for the thirteen months ending Febru¬ 
ary 28, 1935. They had prepared for that withdrawal 
by placing all plaintiff's funds in the special account 
(R. 153-154, 161-162, 240, 283-284). They did not ap¬ 
ply that bonus to stock purchases (R. 54, 89, 131-132) 
nor pay their personal accounts to the store (R. 241, 
287). 

This case, having been advanced to be heard in 
January, 1936, was placed on the Daily Assignment. 
Realizing that the hearing would be had before Feb¬ 
ruary 2S, 1936, the end of the fiscal year, Lewis Saltz 
had a hasty computation made of alleged “bonus” on 
not sales of the business, plus shoe sales in the leased 
department, for the eleven months ending January 31, 
1936, totalling $7,242.94 (R. 2S6). Saturday, Febru¬ 
ary 1, 1936, defendants had in the petty cash account 
in the store $1,500.00 (in violation of the company’s 
bylaws—R. 287-288): and with the case set for Mon¬ 
day, February 3,1936, Lewis Saltz drew on the special 
account a check payable to petty cash for $1,500.00, 
drew the money, took it to the store, and paid to him¬ 
self and his brother $2,842.94. Monday, February 3, 
1936, lie drew a check on the special account to the 
order of petty cash for $4,400.00, drew the money out 
of the bank at 9:15 a. m., and paid it to himself and 
his brother. He testified that it was not available any 
earlier, they depended on Saturday’s receipts to reim¬ 
burse the account (R. 154-155, 162-163; 285-286). 
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The hearing began at 10:00 A.M. Monday, February 
3, 1936, and continued that day and the next day, Feb¬ 
ruary 4; Mr. Justice Bailey handed down his memo¬ 
randum opinion February 21, and signed the injunc¬ 
tion February 27, 1936 (R. 98, 153, 272, 285). 

Upon taking possession of the store, plaintiff found 
that defendants had taken said sum of $7,242.94, and 
had charged it on the books, under date of February 
6, 1936, as having been paid from petty cash for “bo¬ 
nus on business done 1935” (R. 154-155). Those funds 
so withdrawn were part of the “moneys and other 
property of plaintiff” for which its bill sought the 
protection of the court. Plaintiff’s demand upon de¬ 
fendants for return of the money was refused (R. 15S- 
160), and plaintiff petitioned the court to direct such 
return (R. 151-158). Defendants claimed that the 
taking was not a “disturbance of the order of the 
court” or an “interference which impeded the admin¬ 
istration of justice”, because they had “withdrawn 
their entire bonus before the hearing in this cause be¬ 
gan”—forty-five minutes before (R. 161-166). 

Defendants removed said sums, on each of said oc¬ 
casions, in a “race against the law”, and in an en¬ 
deavor “to be swifter than justice and the law”, and 
with the intent to decide in their own favor the ques¬ 
tions arising in the case, and to disregard the process 
of the court in event of a decision adverse to them. 

Such conduct deserves and receives the censure of 
the courts. 

“Equity will not permit a wrongdoer to shelter 
himself behind a suddenly or secretly changed 
status, though he succeeded in making the change 
before the Chancellor’s hand actually reached 
him.” 
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Fredericks et al. v. Huber et al., 180 Pa. St., 
572, 575, 37 Atl. 90. 

See also: 

Cooke v. Boynton, 135 Pa. 102, 108-109, 19 Atl. 
944. 

The action of the defendants in deciding for them¬ 
selves their own claims, and in withdrawing the money 
from plaintiff's bank account on the eve of the hear¬ 
ing of the suit in which their claims were disputed and 
an injunction sought against them from withdrawing 
such funds, was an obstruction of justice and an open 
defiance of the court’s authority. As the Supreme 
Court said in J. Edward Jones v. Securities <& Ex¬ 
change Commission, 293 U. S. 1, 17, 18, SO L. ed. 1015, 
1022 : 


“The conclusion to be drawn from all the cases 
• is that after a defendant has been notified of the 
I pendency of a suit seeking an injunction against 
him, even though a temporary injunction be not 
granted, he acts at his peril * * 

In Wartman v. Wartman, 29 Fed. Cas. 303, Case 
No. 17210 (Taney 362), the question at issue was 
whether one Charles C. Wartman was the son of John 
K. Wartman and as such entitled to share in a trust 
fund in the possession of Michael Wartman. Michael 
admitted he had the cash in his hands, but refused to 
pay it over; and thereafter he refused to bring it into 
court as ordered, because, he said, Charles is not the 
son of John, and therefore he, Michael, had distributed 
the money to those entitled to it. The court said: 

“The answer has, at least, the merit of frank- 
i ness; but the avowal of the contempt he had com¬ 
mitted, in parting with this trust fund, while the 
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question as to its disposition was pending before 
the court, can hardly be received as a justification 
for his refusal to replace the money. After such 
an answer, a peremptory order to bring the money 
into court, was a matter of course.” 

In William E. Lamb v. Sterling B. Cramer, et al., 
285 U. S. 217, 219, 76 L. ed. 715, 718-719, the Supreme 
Court affirmed a judgment of contempt based on the 
transfer, pending suit, of a substantial part of the 
funds involved therein, and said: 

“The petitioner * * * had notice of the equities 
alleged in the bill. So far as he acquired, pen¬ 
dente life, any interest in the property involved 
in the suit, he was not only subject to those equi¬ 
ties, but bound by the decree which the court might 
make with respect to it, to the extent that it might 
adjudicate the rights of the plaintiffs against the 
defendants (cases). * * * Ilis receipt and diver¬ 
sion of the property, which was then in gremio 
legis, * * * tended to defeat any decree which the 
court might ultimately make in the cause. That 
and his retention of the property after the decree 
was entered were in fraud of the rights of the 
plaintiffs to prosecute the suit to its conclusion, 
and an obstruction of justice constituting a con¬ 
tempt of court which might be proceeded against 
civilly.” 

As was said by this Court in Hartman v. Masters, 
50 App. D. C. 141, 145, 269 Fed. 483, this conduct 
brought the parties involved therein close to the bor¬ 
derline of contempt of court. It could have but one 
purpose—to frustrate and nullify the orders and de¬ 
crees of the court; and no allowance whatever of com¬ 
pensation for services rendered should be made. The 
whole conduct of defendants was such that they are 
without standing in a court of equity. 
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CONCLUSION. 

The Court below, in confirming the Auditor’s Re¬ 
port, has in effect undertaken to overrule the findings 
and conclusions, and the decree, of another judge of 
the same court in the same case, to disregard the basis 
of fact and of law established bv this Court’s affirm- 
ance of that decree, and to make findings wholly at va¬ 
riance with the letter and with the spirit of this Court’s 
mandate and opinion. Even in the absence of the for¬ 
mer adjudication, the record does not justify the al¬ 
lowance of compensation made to defendants. The 
proper construction of the applicable contracts forbids 
it, and, moreover, it is a travesty on justice that plain¬ 
tiff should pay defendants for their wrongful with¬ 
holding of its property in defiance of its lawful de¬ 
mands. 

It is respectfully submitted that in view of the facts 
and the established law of the case, the judgment of 
the court below confirming the Auditor’s Report 
should be reversed, and plaintiff’s exceptions to said 
Report should be sustained. 

Respectfully submitted, 

Charles B. McInnis, 

Johx E. Laskey, 

Attorneys for Appellant. 
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FOR THE DISTRICT OF COLUMBIA. 


No. 7700. 


Saltz Brothers, Incorporated, a Corporation , 

Appellant , 

v. 

Lewis Saltz and Thomas Saltz, Appellees. 


BRIEF FOR APPELLEES. 


STATEMENT OF THE CASE. 

This is an appeal from a decree of the District Court 
confirming the report of the Auditor of said Court on 
an accounting had before him under order entered in 
this cause February 27, 1936. The statement of the 
case found in appellant’s brief contains much irrele¬ 
vant matter and is somewhat confusing. For the sake 
of clarity appellees desire to state in chronological 
order the various stages of the litigation. 
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The litigation involved in this appeal is the after¬ 
math of a certain case filed in the District Court of the 
United States for the District of Columbia on Septem¬ 
ber 27, 1935, by Salts Brothers, Inc. v. Lewis Salts and 

Thomas Salts seeking to restrain the defendants in 
that cause from further conducting the business of the 
plaintiff and for an accounting. An order granting the 
relief sought by the plaintiff in that case was signed by 
the District Court on February 27, 1936. An appeal 
was taken bv the defendants from said order of the 
District Court and resulted in an affirmance. (67 D. C. 
App. 116, S9 F. (2d) S60) 

After the order of February 27, 1936, Saltz Bros. 
Inc. filed in the cause a petition for the return of the 
sum of $7,242.94, which had been withdrawn by the de¬ 
fendants prior to a hearing of said cause in the lower 
Court. The Court ordered defendants to turn over the 
said sum to Charles B. Mclnnis and Walter X. Tobriner 
as receivers, with instructions to the receivers to hold 
said funds pending the final determination of the cause. 

' This appeal deals chiefly with the disposition of the 
said sum of $7,242.94. Appellees claimed that they 
Were entitled to all of said sum as their bonus for the 
year 1935 for services rendered the corporation. Each 
had drawn his regular allowance of $100 per week each 
week without any objection on the part of the appellant 
(K. 275), but the bonus for their last year of service was 
not drawn by them until February, 1936. Appellant 
claimed that the defendants were not entitled to anv 
bonus or weekly allowance after October 11, 1934, the 
date of the expiration of the formal contract of em¬ 
ployment with appellees, notwithstanding their services 
to the corporation after said date. 

After a lengthy hearing before the Auditor of the 
District Court on these issues, he awarded part of said 
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fund to the appellant and part to the appellees. Both 
parties objected to the confirmation of the findings of 
the Auditor, but the District Court after a full hearing 
confirmed the report of the Auditor. 

The appellant thereupon filed its motion to amend the 
findings and judgment, and after another full hearing 
the Court overruled the said motion and permitted its 
confirmation of the Auditor’s report to stand. From 
the Court’s order confirming the Auditor’s Report, 
appellant takes this appeal. 

SUMMARY OF ARGUMENT. 

The appellant in its brief has enumerated four main 
points for argument. While the matter was presented 
in a different manner before the Auditor, as will be 
seen from a reading of his report, nevertheless, appel¬ 
lees feel that for the convenience of this Court they 
should reply to the points made by the appellant in the 
same order as set forth in its brief. They shall, there¬ 
fore, reply as follows to the four points made by the 
appellant: 

I. The auditor, and the District Court, in confirming 
his report, did not disregard the law of the case estab¬ 
lished by the former decree and its affirmance by this 
court. 

II. The auditor’s findings confirmed by the court be¬ 
low are not against the evidence. 

III. No errors of law intervene in the auditor’s re¬ 
port confirmed by the court. 

IV. The action of the defendants in withdrawing 
plaintiff’s funds was not close to the borderline of 
contempt, and, furthermore, such action is irrelevant 
to the issues on appeal. 
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ARGUMENT. 

I. 

The Auditor, and the District Court in Confirming Eis 
Report, Did Not Disregard the Law of the Case 
Established by the Former Decree, and Its Affirm¬ 
ance by This Court. 

This point is an afterthought of the appellant. 'When 
it realized that the real issues of this case (set out in 
point numbered III) were about to be correctly de¬ 
cided by the Auditor, it began to contend that the find¬ 
ings of fact, conclusions of law, and the decree of the 
Court in the original proceedings, together with the 
decision of this Court affirming said decree, are the law 
of the case. 

Appellant first virtually contends that this Court by 
its mandate and opinion had already decided the issues 
in the accounting and that the Auditor failed to pro¬ 
ceed in conformity therewith. 

While it is true that this Court in its opinion used the 
phrase that “no renewal of their employment was 
had”, it is obvious from the context of the opinion that 
the Court was referring to the renewal of appellees’ 
fc» rmal contract of employment, which by its terms had 
previously expired. The phrase was used in the Court’s 
statement of the facts, and in no way controlled its 
decision of the issues in the case. The only issues de¬ 
cided by this Court were (1) Did the lower Court have 
jurisdiction to inquire into and determine the validity 
of title to the corporate offices? and (2) Did the tech¬ 
nical irregularities in calling and holding certain cor¬ 
porate meetings invalidate them? Reference to the 
briefs filed by both parties in the original proceedings 
shows that not a word of argument was made or sug- 
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gested respecting renewal of the contract of employ¬ 
ment. None of the issues involved in this accounting 
was presented to or considered by this Court in the 
original proceed in gs. 

Appellant further contends that the Findings of 
Fact and Conclusions of Law of the lower Court also 
decided the issues before the Auditor. This we also 
deny. 

The lower Court found that after the expiration of 
appellees’ five year contract of employment they con¬ 
tinued to operate plaintiff’s business and collect from 
its funds compensation for their services as employees. 
In its decree of February 27, 1936, it ordered the cause 
referred to the Auditor to examine and determine the 
accounts of the appellees with the appellant and to 
ascertain the amount due from them and each of them, 
“if any’'’ to the appellant with respect to funds of 
appellant expended by appellees for their personal use 
or otherwise misapplied to the detriment of the appel¬ 
lant. (Italics ours) 

The trial Court had found as a fact that the appel¬ 
lees paid themselves compensation after the expiration 
of their formal five year contract of employment. If the 
Court intended by its findings and decree of February 
27, 1936, to have made a final adjudication that appel¬ 
lees were entitled to no salary or compensation for their 
continued conduct of appellant’s business, there was 
absolutely no necessity for its insertion of the words, 
“if any”, in its order of reference. It should be noted 
that the lower Court did not use the phrase “no re¬ 
newal of the contract was had”, nor did it in any man¬ 
ner suggest that appellees were not entitled to any 
compensation for their services after the expiration of 
the formal contract of employment. 
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In addition, the intention of the Trial Court to leave 
the matter of appellees’ compensation to be determined 
upon evidence adduced before the Auditor is further 
fortified by the fact that the Court refused the appel¬ 
lant's application for the return to it of sums taken by 
the appellees by way of compensation, and merely di¬ 
rected appellees to pay these funds over to receivers 
who were instructed “to hold said fund pending the 
final determination of this cause”. 

The appellant contends, in substance, that nothing re¬ 
mained to be done by the Auditor except to assess dam¬ 
ages against the appellees. Nothing could be further 
from the fact and the law. Although by its very terms 
the five year contract of employment expired in Octo¬ 
ber, 1934, the record before the Auditor is replete with 
uncontroverted evidence that the appellees’ continued 
employment was authorized by appellant. (R. p. 264- 
272) Indeed, the appellant itself in its brief (p. 29) 
virtually concedes that there was a tacit employment 
after the expiration of the contract of employment, 
when it suggests “there is room” for a finding of com¬ 
pensation to defendants on the basis of a quantum 
meruit. 

Not only was the question of the appellees’ with¬ 
drawal of their salary not raised before the Trial Court, 
but the truth is that their right thereto was never ques¬ 
tioned by appellant until after the Trial Court had 
handed down its decision in the original proceeding. 
(R. p. 275) The appellant knew at all times that each 
of the appellees was drawing his weekly salary of 
$100.00 per week after the expiration of their formal 
contract of employment, but never made any objection 
thereto. (R. p. 275) The first time that the appellees 
ever heard any complaint about the drawing of their 
weekly salary was when the appellant filed its memo- 



( 


randum before the Auditor making a claim for return 
of same. (R. p. 275) This was on April 28, 1937, a 
period of more than a year after the Trial Court had 
rendered its opinion in the original proceeding and 
after this Court had affirmed the decision of the lower 
Court. It must be obvious that if the question of the 
weekly drawings was not raised in the pleadings or in 
the hearing before the Trial Justice, the Trial Court 
could not possibly have considered this issue. While 
the Findings of Fact and Conclusions of Law are very 
lengthy and detailed, we again point out that no state¬ 
ment can be found therein that appellees were not 
entitled to compensation for their services after the 
expiration of their formal contract of employment. 

Since none of the issues involved in this accounting 
■was presented to or considered by the Trial Justice or 
this Court in the original proceeding, it is obvious that 
the doctrine of “law of the case” on which appellant 
relies, and the decisions cited in support thereof, do 
not apply at all, as that doctrine only applies to ques¬ 
tions actually presented and considered by the Court. 

In Barney <& Others v. Winona & St. Peter Railroad 
Company, 117 U. S. 231, the Court used the following 
language: 

“We recognize the rule that what was decided 
in a case pending before us on appeal, is not open 
to reconsideration in the same case on a second 
appeal upon similar facts. The first decision is 
the law of the case, and must control its disposi¬ 
tion ; but the rule does not apply to expressions of 
opinion on matters the disposition of which was 
not required for the decision.” 

In Bryson, et al v. Crown Oil Co., et al, 185 Ind. 156, 
112 N. E. 1, the Supreme Court of Indiana held as fol¬ 
lows : 
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“The doctrine of ‘law of the ease’, relied on by 
appellants, while conclusive like a former adjudi¬ 
cation as to all matters properly within its scope, 
is much more limited in its application, and cannot 
be invoked, except on questions which were actu¬ 
ally presented and considered at the former trial, 
or on appeal from the judgment thereon. It is not 
applicable here.” 

Every reasonable inference points to the inescapable 
conclusion that the determination of appellees’ right 
to compensation rested upon the further action of the 
Court after a hearing upon the merits before the Au¬ 
ditor. “The law of the case” in respect to the appel¬ 
lees' right to compensation was made by the decree of 
the Trial Court, dated February 14, 1940, confirming 
the Auditor's Report. 


II. 

The Auditor’s Findings, Confirmed by the Court Below, 
Are Not Against the Evidence. 

The appellant under this point again contends, as it 
did under its first point, that the Auditor’s Report 
disregards the Findings of Fact made bv the Trial 
Court in the original proceedings and disregards ma¬ 
terial facts in evidence. 

We have already pointed out that none of the issues 
involved in this accounting was presented to or con¬ 
sidered by the Trial Justice or this Court in the orig¬ 
inal proceedings. 

We deny the appellant’s contention that the Au¬ 
ditor's report disregards, in any particular, material 
evidence introduced before him. Its first complaint is 
that the Auditor was in error in stating that neither of 
the appellees was discharged or told his services were 
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no longer required. AVliile there may be some conflict in 
the testimony on this point there is direct evidence in 
the record that appellees were never notified by Mr. 
Mclnnis or by any officer of the corporation or by the 
Board of Directors of the corporation that they were 
discharged or that their services were no longer re¬ 
quired. (R. p. 266) 

It was up to the Auditor to interpret the testimony 
and decide which of the witnesses he believed. In any 
event, regardless of what actually took place when the 
demand for possession was made by Mr. Langrock on 
February 25, 1935, it was agreed on the following day 
that appellees were to continue in operation of the 
business. This is not only borne out by the testimony 
of Mr. Lewis Saltz, (R. p. 267), but also by the testi¬ 
mony of Mr. Mclnnis, one of the attorneys for appel¬ 
lant. (R. p. 249) 

Appellant (Brief p. 29) states that after February 
25, 1935, when it made demand upon defendants for 
possession of its store and they refused the demand, 
that all employment and right to compensation ended 
even upon a quantum meruit. To quote: “Defendants 
well knew that they remained in the store thereafter 
only under an agreement between the attorneys to 
maintain the store in status quo.” 

The status quo is defined as “the existing state of 
things at any given date”. (Black Law Diet., 2nd Ed.) 
Such existing state at the date in question was that the 
appellees were in charge of and managing the store 
and drawing weekly compensation of $100 each, all to 
appellant’s knowledge. Appellant makes no charge 
that such drawings were concealed from it or that it 
had other than full knowledge of the time and man¬ 
ner thereof. Bv its own admission it consented to the 
continuance of this relationship. 
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Appellants also claim that there is no basis of record 
for the Auditor’s statement that the negotiations of 
February 26, 1935, and subsequent acts were entered 
intb “with a view of adjusting the differences between 
the plaintiff and the defendants.” Appellant contends 
that the negotiation at this conference of February 
26, 1935, concerned only the purchase of Langrock’s 
stock. This is not an accurate statement of what took 
place. According to the testimony of Mr. Lewis Saltz 
(K. p. 266) the purpose of the meeting was to see if 
they could not amicably settle the dispute of February 
25, 1935. This was the dispute between Mr. Langrock, 
acting for the corporation, and the appellees. Accord¬ 
ing to Mr. Mclnnis, the appellant's own witness and 
attorney, the purpose of the conference was “to dis¬ 
cuss and attempt to adjust amicably the differences 
that had arisen between Langrock and the Saltzes”. 
(R. p. 248). 

It would, therefore, be more accurate to say that 
the purchase by appellees of Langrock’s stock interest 
was incidental to an attempt to compromise all differ¬ 
ences. In any event, it is just a bit irrelevant as to 
what the purpose of this meeting was or what the Au¬ 
ditor thought the purpose of this meeting was. The 
fact remains that the testimony of Mr. Lewis Saltz and 
Mr. Mclnnis conclusively shows that at this meeting it 
was agreed that the appellees should continue to oper¬ 
ate the business. 

The appellant also objects to the Auditor’s state¬ 
ment in his Report that it was agreed that the defend¬ 
ants were to operate the plaintiff’s business as before 
and that they did continue to operate it as before, and 
claims that this statement is not borne out by the tes¬ 
timony. This we deny and contend that the testimony 
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shows conclusively that the Auditor’s statement is 
correct. What real difference is there between Mr. 
Saltz’s statement (R. 267) that they were to operate 
the plaintiff’s business as before, and Mr. Mclnnis’ 
statement (R. 249) that they were to continue in the 
operation of the business pending the settlement? This 
is merely quibbling. As a matter of fact, appellant 
did not even attempt to contradict Mr. Lewis Saltz’s 
statement that they continued to operate the business 
as before. 

It is significant to note the objections made by the 
appellant to the phraseology of the Auditor’s Report. 
The appellant does not attempt to show the relevancy 
of the language of the Auditor to which it objects. 
The culling out of a word or phrase here and there, 
from the lower Court’s Findings of Fact, this Court’s 
decision, and the Auditor’s Report, and then attempt¬ 
ing to build a case thereon is characteristic of the 
position taken by the appellant. Furthermore, it 
should be apparent that the appellant has isolated 
these particular objections to the phraseology of the 
Auditor’s Report and placed them under a separate 
point because they clearly deal with issues of fact, 
whereas, in its other points it takes the position that 
the alleged errors of the Auditor were errors of law. 
The real objections of the appellant are to the Audi¬ 
tor’s interpretation of the testimony adduced before 
him. 

Appellant under this point also makes the argument 
that Mr. Langrock as President of the corporation did 
attempt to stop the defendants from drawing their 
salaries. This we deny, and call the Court’s attention 
to the fact that the corporation never revoked the 
appellee’s authority to sign checks and disburse the 
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funds of the corporation after the differences between 
Langrock and the Saltzes were settled in February, 
1935. Appellant claims this would have been a futile 
gesture for the appellees would have simply put all the 
collections from plaintiff’s business in an account under 
their own control. This is sheer speculation on the 
part of the appellant as to what the appellees would 
have done if it had revoked their right to disburse the 
funds of the corporation. Appellant’s intimation that 
when the appellees deposited plaintiff’s funds in the 
special bank account that it took the same out of the 
control of the corporation is grossly untrue. The 
special account was an account in the name of the cor¬ 
poration. If appellant wanted to stop the appellees 
from disbursing the funds from this account it could 
have done so easily enough by revoking their authority 
to sign checks on it just as it had done before the dis¬ 
pute of February 25, 1935, was adjusted. (R. 248) 
The truth about this matter is that the appellant 
wanted the appellees to continue to operate the busi¬ 
ness, and it was only after the keys of the establish¬ 
ment were surrendered to it in open Court, that it actu¬ 
ally took over the conduct of the business. A fair 
reading of the testimony shows that the appellees were 
honest and capable young men who were then earning 
large profits for the corporation. The appellant had 
chosen no new manager to supersede the appellees. 
This is clear from Mr. Mclnnis’ testimony that Lang¬ 
rock did not come down to manage the business him¬ 
self. (R. 247). The appellant received monthly state¬ 
ments from the company’s independent auditor, which 
showed that the business was progressing nicely. Why 
trouble to find new managers when appellees were suc¬ 
cessfully conducting the business ? Mr. Mclnnis testi- 


13 


tied that even before the amicable adjustment was had, 
“Mr. Langrock was most anxious to work out an ami¬ 
cable settlement of the whole dispute”. (R. p. 247). 
Mr. Langrock was merely “shadow boxing” with the 
appellees. He wanted them to continue to operate the 
business, and they did. That is why he did not revoke 
their authority to deposit and disburse the funds of 
the corporation or attempt to stop them from drawing 
their weekly allowance. When the Trial Court made 
its decision in the original proceedings appellees im¬ 
mediately surrendered the keys of the premises in open 
Court, and thrust the operation of the business into 
Langrock’s hands. It was only after this burden was 
put upon him that he began contending that they were 
not entitled to any compensation for managing the 
business after the expiration of their formal contract 
of employment. 

The Court can no doubt discern between the lifeless 
lines of this Record a clash of personalities between 
these brothers, appellees, and appellant, in the person 
of Langrock. The pride and vanity of each was at 
stake. Langrock wished to impose his will upon ap¬ 
pellees, and the latter, feeling that the success of the 
business was due chiefly to their efforts, resented the 
dictatorial control of the former. No question of dis¬ 
honesty or mismanagement entered into this funda¬ 
mental point of difference. All Langrock wanted was 
the subservience of appellees, and consequently 
throughout this contest until its very end, an ambiguity 
marked his conduct and prevented him from taking a 
final position as to their continuance in the employ¬ 
ment of the appellant corporation. 

We respectfully submit that the appellant’s second 
point is without merit. 
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No errors of law intervene in the Auditor’s report con¬ 
firmed by the Court 

The appellant in its brief has divided this point into 
live subdivisions. These five subdivisions can be prop¬ 
erly treated under three headings and were so pre¬ 
sented by counsel on both sides to the Auditor, and 
consequently so treated by him in his report. For the 
sake of clarity we shall do likewise as these three 
points in our opinion contain the real issues on this 
appeal. They are as follows: 

(A) Are the appellees entitled to a salary or bonus 
or both for the period beginning October 11, 1934, the 
date of the expiration of the formal contract of employ¬ 
ment, to February 25, 1935, when demand was made 
by plaintiff for possession of the business? 

(B) Are the appellees entitled to salary or bonus or 
both for the period beginning February 25, 1935, to 
February 27, 1936, when the keys to the store were 
turned over to appellant; 

(C) Should the sales of leased departments of the 
appellant’s store be included in calculating appellees’ 
bonus? 

(A) Are the appellees entitled to a salary or bonus 
or both for the period beginning October 11, 1934, 
the date of the expiration of the contract of employ¬ 
ment, to February 25, 1935? 

It is a well settled rule that where persons have con¬ 
tracted for the performance of certain duties for a 
definite period at a fixed rate and the employment 
continues beyond the period agreed upon in the ab¬ 
sence of any new contract, it will be presumed that the 
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employment continues under the same contract and 
upon the terms originally fixed. 

Associated Newspapers v. Phillips, 294 Fed. S45. 
Travelers’ Ins. Co. v. Parker, 92 Md. 22, 30, 31. 
Norfolk Hosierij Co. v. Wcsthcimer, 121 Va. 130, 
135. 

Standard OH Co. v. Gilbert, 84 Ga. 714, 717. 
National Man a fact are d Stores Corporation v. 

Deckle, 173 S. E. (Ga.) 408, 412. 

('otinor v. Garrett, G5 Cal. App. 661, 664-5. 

In Associated Newspapers v. Phillips, supra, it was 
said: 


“But in this case there was an express agree¬ 
ment as to the duration of the service it being ex¬ 
pressly stated Hint it was ‘durimr the war 1922’. 
And where one enters into another’s service for a 
definite period, and continues in the employment 
after the expiration of that period without any 
new agreement, the legal presumption is that the 
employment is continued on the terms of the origi¬ 
nal contract, unless facts are proven which are suf¬ 
ficient to rebut that presumption.” 

In Traveler's Ins. Co. v. Parker, supra, the Court 
observed: 

“The continuance of the same services to the 
defendant raises the presumption that they were 
continued under the original contract. This pre¬ 
sumption is, of course, disputable, but where a dis¬ 
putable presumption of law exists in favor of one 
person who substantially asserts the affirmative, 
the burden of proof upon that point is shifted from 
him to his opponent, for if no evidence were given 

on either side the former must succeed bv virtue 

* 

of this presumption. Reynolds on Evidence, Sec. 
74; Taylor on Evidence, Sec. 367-70.” 
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In the case at bar the evidence discloses that after 
the expiration of the five-year contract on October 11, 
1984, tiie appellees continued to operate the business 
just as they had prior thereto, sending: statements to 
Mr. Langrock, the Treasurer of the corporation, the 
only other real stockholder of the corporation, and to 
its Board of Directors. Mr. Langrock, the Treasurer 


of the Company, continued to sign the necessary checks 
permitting each of the appellees to withdraw his usual 
weekly sum. (R. *264) In view of the relationship 
between the appellees and the appellant and its officers 
during this period, it is difficult to understand the posi- 
i ion of the appellant, that the appellees are not entitled 
to compensation for their services after the expiration 
of their formal contract of employment. 

It is obvious that this relationship between the par¬ 
ties after the expiration of the contract of employment 
is a question of fact, as it is governed by their conduct 
towards each other after the expiration of the contract 
of employment. It is significant lo note that on this 
point the Auditor, who heard all of the testimony, spe- 
cilicallv found: 


‘‘It is quite apparent from the evidence, that 
after the expiration of the original contract of cm- 
ploymcnl. the two defendants, without a new agree¬ 
ment, continued to manage and operate the plain¬ 


tiff’s business 


during the period from October 11, 


U 84. to Febmarv 25, 1085, with the consent and 


tacit approval of the plaintiff’s officers and di¬ 
rectors, exactly as they had done before said con¬ 
tract expired. Under the circumstances, it would 
seem that the defendants should he paid for their 
services during this period, the salaries and 
‘bonuses’ provided for in the original contract, as 
modified on March 5, 1931; and the Auditor so 
finds.” 
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(B) Are the appellees entitled to salary or bonus 
or both for the period beginning February 25,1935, to 
February 27, 1930, when the keys to the store were 
turned over to appellant? 

The appellant in its brief virtually contends that on 
account of the belligerent attitude of the appellees they 
are not entitled to any compensation for continuing 
the business after February 25, 1935, and almost com¬ 
pletely ignores what the testimony on this point shows. 

Appellants concede that Mr. Langrock on February 
25, 1935, made a demand for possession of the store 
and that appellee, Lewis Saltz, refused to comply with 
said demand. But on said date Mr. Langrock did not 
discharge either of the defendants. On the contrary, 
on the following day, February 26, 1935, negotiations 
were entered into by Mr. Langrock and the appellees 
and their counsel, at which time it was agreed that the 
defendants were to continue to operate the appellant’s 
business as before. On the following day the Board 
of Directors of Saltz Brothers, Inc*., authorized The 
Biggs National Bank and the National Metropolitan 
Bank to continue to honor checks signed by Lewis and 
Thomas Saltz in the same manner as they had signed 
them prior to February 25, 1935, and thereafter the 
appellees continued to operate the business as before. 
(R. p. 267-270) Not only does the testimony of the 
appellees show that the difficulties between the parties 
were in process of settlement on the following day 
after the demand, but a fair construction of the testi¬ 
mony of the appellant’s own counsel shows that the 
parties agreed that appellees were to continue to op¬ 
erate the business as before. (R. p. 248-249) The 
question involved in this issue is one purely of fact 
and not of law. Here is what the Auditor found on 
this issue of fact: 


IS 


“The testimony shows ******* 
****** 

that neither of the defendants was discharged or 
told that his services were no longer required; 
that on February 26, 1935, negotiations were en¬ 
tered into by Mr. Langrock and the defendants 
and their counsel, with a view to adjusting the 
differences between the plaintiff and the defend¬ 
ants, and that the negotiations resulted in oral 
agreement between the parties to compose their 
differences, and that it was orally understood and 
agreed that the defendants were to continue to 
operate the plaintiff’s business as before; that the 
next day, February 27, 1935, the Board of Direc¬ 
tors of Saltz Brothers, Incorporated, authorized 
the Riggs National Bank and the National Metro¬ 
politan Bank to continue honoring checks drawn 
bv Lewis and Thomas Saltz in the manner they 
had signed them prior to February 25, 1925, (See 
Defendants’ Exhibit 10 and 11); that thereafter 
the defendants continued to operate the plaintiff’s 
business as before, without any new agreement as 
to the compensation they were to receive; that at 
no time after February 27,1935, did Mr. Langrock 
or the Board of Directors of Saltz Brothers ever 
revoke or attempt to revoke the defendants’ au¬ 
thority to sign checks and disburse the funds of the 
corporation; and that Mr. Langrock, as Treasurer 
of the corporation knew that the defendants were 
continuing to draw their salaries and never made 
any attempt to stop them.” 

In view of this finding of fact, which we insist was 
thoroughly borne out by the testimony (part of which 
is set forth in the Auditor’s report), we contend that 
there is no question but that the appellees were en¬ 
titled to compensation on the regular basis from Feb¬ 
ruary 25, 1935, to February 27, 1936, that is, weekly 
drawings and bonus. The Auditor did not allow 
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appellees full compensation for this entire period but 
only allowed full compensation (weekly drawings and 
bonus) to September 26, 1935, when a second demand 
was made and onlv the weekly drawings actually 
draw,) after that date. Appellees believe that they 
should have been allowed their bonus as well as their 
weekly drawings for the entire period, but the Auditor 
thought otherwise. Ilis reason for taking this position 
was probably due to the fact that he wanted to give the 
appellant the benefit of any doubt. He knew that 
appellant could not question the allowance of the 
weekly drawing of $100.00, as neither Mr. Langrock , 
nor any officer or director of the corporation objected 
to appellees ’ drawing their allowance of $100.00 per 
week , although they had knowledge at all times that 
appellees were each drawing $100.00 per week regu¬ 
larly down to the time they surrendered the keys to the 
establishment in open court. (R. 274-275) Appellees 
contend that if anyone has any complaint about the 
Auditor's findings, the appellees have, and not the 
appellant. 

(C) Should the sales of leased departments of ap¬ 
pellant’s store be included in calculating the appellees’ 
bonus ? 

The basic agreement provides for a bonus on the 
“net sales of the business” and does not confine it in 
any manner to the net sales of the departments oper¬ 
ated by the corporation. The phrase, “net sales of a 
business”, means the net sales made at a place of 
business. If a landlord had a percentage basis on the 

net sales done bv a business it would include all of the 
* 

goods actually sold at that place of business. A tenant 
would not be allowed to defeat such a provision by 
leasing out departments. 
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Tlie basic agreement was drawn by the attorney for 
the appellant at a time when leased departments were 
actually being considered. (R. 259) The contract 
should, therefore, be construed most favorably to the 
appellees. 

The appellees performed the same functions and 
supervision over the leased departments as they did 
over the other departments. (R. 260) The leased de¬ 
partments brought profits to the corporation. When 
the corporation conducted its own shoe department it 
lost money therein, but nevertheless these shoe sales 
were part of the “net sales of its business”. Appellees 
should not be penalized for converting a losing depart¬ 
ment into a profitable one. 

The computation for the 1933-34 bonus was origin¬ 
ally made by the appellant’s own bookkeeper and 
comptroller, Mr. Gingrich, and by appellant’s outside 
auditor, Mr. Berg. (R. 263) They were acting for the 
corporation, not the appellees, when they interpreted 
the; basic contract to include the net sales of the leased 
departments. 

The memorandum computing the 1933-34 bonus 
showed that the sales in the leased hat department 
and the leased shoe department were included in the 
calculation of the bonus for that year. Mr. Langrock 
and Mr. Kellenberg, the other two directors, looked 
over this statement, examined it, and approved it, and 
the Board of Directors formally ordered the payment 
of the bonus on this basis. (R. p. 262-263) Wliat could 
be stronger proof than this as to the intention of the 
parties and the real meaning of the basic contract? 
The aforesaid approval and direction to pay the bonus 
was an agreement on the part of the appellant that 
the interpretation of the contract as to sales in the 
leased departments was correct. 
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Appellant in reply contends that this approval did 
not preclude the company from subsequently objecting 
thereto. This we deny. There is not the slightest evi¬ 
dence of any error or misunderstanding on the part 
of the directors. They approved the method of com¬ 
putation and have never attempted to rescind their 
action. The question of the propriety of including the 
sales of the leased departments was raised nine months 
later, not by the Board but by one Emery, who at the 
time was not a stockholder, officer, or director of the 
company, but merely an employee of the Langrock 
Clothing Company. 

In the case of Exum v. Laub, 87 Fed. (2nd) 73, 
(C.C.A. 5th, 1936), the following language will be 
found: 


“We are fortified in our construction of the 
assignment by another cardinal principle, that 
when a contract is ambiguous, the construction 
adopted by the parties will be given great, some¬ 
times controlling, weight by the courts. (Citing 
Authorities). The assignee, Gibson Oil Corpora¬ 
tion, paid the assignor on the basis of one-fourth 
for four years, never questioning its liability on 
that basis, although pro-ration was in force dur¬ 
ing the entire time. It was the receiver of the 
Gibson Oil Company who first questioned the 
terms of the lease about October, 1935, after it had 
received a settled construction by the parties 
thereto for four years.” 

In the case of Waters v. Kopp, 34 App. D. C., 575, 
the following language will be found: 

“The construction which parties put upon their 
contracts by their conduct is urged by appellees as 
of the highest value in settling its interpretation. 
This is true. As Lord Chancellor Sugden said in 
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Aft y. Gen. Ex. Ft cl. Quin v. Drwnmond, 1 Drury & 
AYar. 363: ‘Tell me what you have done under the 
deed and I will tell you what the deed means.’ ” 

The question involved in this issue turns largely 
upon what the parties did under the contract, a deter¬ 
mination of fact. The Auditor, who heard all of the 
testimonv, found as follows: 

“In view of all the facts and circumstances dis¬ 
closed by the record, the Auditor is of the opinion, 
and finds, that in computing the ‘bonus’ payable to 
the two defendants, the sales made in the leased 
departments of the plaintiff’s store should he 
included.” 

IV 

THE ACTION OF THE DEFENDANTS IN WITH¬ 
DRAWING PLAINTIFF’S FUNDS WAS NOT 
CLOSE TO THE BORDERLINE OF CONTEMPT, 
AND, FURTHERMORE, SUCH ACTION IS 
IRRELEVANT TO THE ISSUES ON THIS 
APPEAL. 

Much comment is made in appellant’s brief about 
the conduct of the appellees. Appellant tries to give 
the Court the impression that the acts of the appellees 
were almost criminal. It makes no difference whether 
the act of the appellees in withdrawing their bonus was 
close to the borderline of contempt or not. The only 
issue before this Court is whether they are entitled to 
compensation by way of salary and bonus for the serv¬ 
ices they rendered the corporation after the expira¬ 
tion of their formal contract of employment. Appel¬ 
lant is simply trying to prejudice the Court against 
the appellees. The defiant attitude of the appellees, 
and their refusal to follow Langrock’s instructions, of 
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which the appellant complains so bitterly, can easily 
be understood. They were not merely paid employees of 
the corporation but large stockholders thereof. It bore 
their name. They had been its President and Vice 
President for more than five years. When Mr. Lang- 
rock tried to vote them out it is only natural that they 
should challenge the validity of his action until it was 
adjudicated by the Court. Pending the adjudication 
they gave the business their best efforts and built it 
up enormously. Appellant took the benefit of their 
earnest labor but now virtually contends in a Court of 
Equity that they should be penalized on account of 
their attitude towards the other stockholder of the cor¬ 
poration and be allowed no compensation for their 
labor. In spite of appellant’s complaint about the con¬ 
duct of the appellees, three things must be borne in 
mind: first, that on the very day that the trial Court 
held that they -were not entitled to conduct the busi¬ 
ness, they turned over the keys of the establishment 
in open court to appellant; second, that the Auditor 
employed by appellant, who audited the affairs of the 
company immediately after the appellees left its em¬ 
ploy to see what irregularities he could find in the 
conduct of the business, reported that “he did not find 
any irregularities” (R. p. 259); and third, that dur¬ 
ing the last year that appellees were in charge, in spite 
of the disagreements 'with Langrock, they devoted 
themselves as assiduously to the business of the cor¬ 
poration as they had in the past, and that the earnings 
for the business for this year were $27,592.96, the high¬ 
est the company had made in its history. 
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CONCLUSION 

i 

The appellant lias made a strong effort to make it 
appear that the issues involved in the case are issues 
of law. Appellant has cited many cases in its brief 
Which appellees have not discussed because they are 
not applicable to the issues in this case. Appellees 
insist that the three issues in the case are issues of 
fact dealing with the relation of the parties, their con¬ 
duct, and the understanding had between them. The 
Auditor had an opportunity to observe the witnesses 
oil the stand, carefully examine their testimony, the 
pleadings and exhibits and mass of figures presented. 
Under the new Federal rules, in actions tried without 
a jury “the Court shall accept the Master’s findings 
of fact unless clearly erroneous (F.R.C.P. 53 (e) 
(2)). We contend that the appellant has not shown 
'that-any.of the Auditor’s rulings are erroneous at all, 
much Wss -dearly erroneous. The issues were not only 
carefullv considered bv the Auditor, but were twice 
carefully considered by the District Court. We respect¬ 
fully submit that under all of the circumstances the 
District Court’s confirmation of the Auditor’s report 
should be affirmed. 

Respectfully submitted, 

Leon Tobriner, 

Selig C. Brez, 

Walter N. Tobriner, 
Attorneys for Appellees. 















